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STATEMENT OF ISSUES 
The issues presented to the court for review are: 
1. Did the trial court abuse its discretion in adopting 
findings of fact submitted by counsel for Tel-Tech and IIC? 
(Point I) 
2. Was there sufficient evidence in the record to support 
the findings of the trial judge? (Point II) 
3. Did the court commit reversible error in believing and 
accepting the testimony of Tel-Techfs expert witness rather than 
ACP's Expert? (Point III) 
4. Did the court commit reversible error in excluding 
Exhibits 4, 5, 6, 7, 8 and 10 when ACP failed to produce 
supporting documentation as required by the court? (Point IV) 
5., Did the court commit reversible error in refusing to 
enter a finding of fact regarding the existence of a bond when 
ACP failed to introduce evidence of the bond? (Point V) 
6. Does the existence of clerical errors in the findings of 
fact constitute reversible error? (Point VI) 
STATEMENT OF THE CASE 
This case arises out of an oral contract dispute between 
Respondent, Tel-Tech ("Tel-Tech") and Appellant, Automatic 
Control Products ("ACP"). Tel-Tech maintains that the contract 
was entered into on a firm bid basis in the amount of $31,600.00. 
ACP, however, claims that the contract was entered into on a time 
and materials basis and that the final amount therefor was 
$54,169.28. ACP also made claim against Respondent, Industrial 
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Indemnity Company ("IIC") on a performance bond issued by it 
insuring payment to materialmen and laborers who worked for and 
supplied Tel-Tech. 
Trial was in the Third Judicial District Court of Salt Lake 
County, State of Utah. Trial was bifurcated and occurred on 
April 5th and 6th and May 24th and 25th, 1985, the Honorable 
David B. Dee presiding. 
Judge Dee rendered judgment in favor of ACP for what he 
found to be the reasonable value of its materials and services in 
the amount of $3,878.81. ACP has appealed from the findings of 
fact, conclusions of law and judgment of the trial court. 
STATEMENT OF FACTS 
Tel-Tech is engaged in the business of sale and installation 
of dairy and food processing equipment and machinery and of 
automating dairies and other food processing plants, the latter 
of which involves the use of electric control panels. Since its 
beginning in 1975, Tel-Tech has often contracted with ACP which, 
as a sub-contractor, has supplied and installed electric control 
panels for Tel-Tech. Until this litigation, Tel-Tech and ACP 
enjoyed a good relationship with ACP installing approximately 200 
panels on various Tel-Tech jobs. (R. 222-23, 339). Despite the 
competitive nature of the industry, contracts between Tel-Tech 
and ACP were not written. Nevertheless, these parties did not 
have any significant problems in their dealings with each other 
over the course of their 7-year business relationship. (R. 284). 
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In approximately August, 1981, Randy Telford ("Telford"), 
President of Tel-Tech, met with Larry Florence ("Florence"), 
President of ACP, to discuss an installation job Tel-Tech was 
bidding for at Cache Valley Dairy Association ("CVDA"). (R. 
286-87, 364-65). The job at CVDA was in part to provide several 
electrical control panels designed to control automatic unloading 
of milk from trucks, routing of milk through stainless steel 
lines and cleaning in place of trucks and milk lines. At the 
meeting, Telford explained the function of the panels and "walked 
through" some sketches and piping diagrams with Florence (R. 
287-89, 366-67) and ACP agreed to and later did construct and 
install electrical control panels (the "Panels") in the CVDA job. 
From the August, 1981, meeting, the cost of the Panels from ACP 
to Tel-Tech, including their installation, was understood by 
Telford to be $31,600.00. (R. 374), while Florence claims that 
only price estimates were discussed at the meeting (R. 288). He 
acknowledged, however, that Tel-Tech needed prices in order to 
bid the CVDA job and that Tel-Tech needed prices from ACP before 
it could bid the CVDA job (R. 288-89). Subsequent to the August, 
1981, meeting, Tel-Tech bid and received the CVDA job. It bid 
and agreed to do that job for a specified price which included 
the $31,600.00 ACP figure plus Tel-Tech's anticipated profit on 
that figure (R. 376-77). 
ACP's final bill to Tel-Tech was for $54,169.28 (R. 264). 
At trial ACP took the position that it's contract or relationship 
with Tel-Tech on this job was not, in fact, a firm bid contract, 
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but was instead a time and materials contract. (R. 300). 
Tel-Tech's testimony was that it had never worked with ACP or 
anyone else on a time and materials basis. (R. 376). Raldo 
Lanni ("Lanni") who was one of the founding principals of ACP 
until he left in 1981 for other professional commitments was 
called as an expert by Tel-Tech, and his expertise was stipulated 
to by ACP's counsel (R. 438-39). Lanni testified that the 
industry seldom operates on a time and materials basis. (R. 446). 
ACP's expert, Terrence O'Hara ("O'Hara"), did not contradict that 
testimony regarding the procedure for contracting in the industry. 
At conclusion of the trial, Tel-Tech's counsel renewed an 
objection and moved to strike Exhibits 4 through 10 (R. 754-60) 
but eventually withdrew objection to Exhibit 9. Such exhibits 
consisted of invoices from ACP to Tel-Tech. The objection was 
based upon the invoices being incomplete, especially for a time 
and materials contract, in that they did not contain and were 
not accompanied by underlying documentation to support a 
conclusory total dollar amount on the face of the invoices. 
(R. 754-60). Judge Dee requested counsel to submit arguments 
on this evidentiary question in their closing arguments which 
he had requested be submitted in writing. (R. 759, 
748-49). 
Regardless of whether such invoices were admitted, 
Tel-Tech's expert witness, after having examined the Panels 
as they had been installed on the CVDA project, testified as 
to their value at the time of trial. He also testified that 
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values regarding control panels at the time of the trial 
were approximately 10% higher than values at the time the 
Panels were originally contracted for and supplied. (R. 
502). 
The trial court awarded ACP judgment based on a $32f253.75 
mid-point between the $37,707.00 and $33,968.00 high and low 
values of the services and materials involved less 10% to reflect 
price differentials at the time the contracting and performance. 
Since Tel-Tech had previously paid ACP $28,378.94 (R. 264) ACP 
was awarded judgment for the difference between that payment 
amount and a mid-point of $32,253.75, or judgment for $3,221.06. 
(R. 96-102). 
SUMMARY OF ARGUMENT 
The trial court may request counsel to submit proposed 
findings of fact and may adopt the same as its own when they are 
supported by the evidence and reflect the court's ruling. 
To successfully challenge the trial court's findings of 
fact, ACP must first marshal all evidence in support of the 
findings and then must show that in a light most favorable to the 
trial court, such evidence does not support the findings. ACP 
has neither marshaled the supporting evidence nor analyzed its 
support of the findings. ACP only quarrels that the trial court 
should have found other facts from ACP's own conflicting evidence. 
In any event, evidence in the trial record does support the 
court's findings. 
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The trial court did not err in believing and accepting 
testimony of Tel-Tech's expert over that of ACP's expert. 
The trial court properly excluded exhibits of ACP which were 
not supported by underlying documentation and records as required 
by evidentiary rules and the court. 
The trial court did not err in failing to find the existence 
of and award relief under a bond when no evidence of the same was 
submitted at trial. The bond issue is mootf however, because the 
judgment insured by the bond has been paid. 
Clerical errors do not void findings of fact and may be 
corrected by the trial court at any time. 
POINT I 
IT IS WITHIN THE TRIAL COURT'S DISCRETION TO 
ADOPT FINDINGS OF FACT SUBMITTED BY COUNSEL 
ACP's concLusory presumption that findings of fact 
submitted by Tel-Tech and IIC were mechanically adopted by the 
court is without foundation or merit. ACP cannot cite anything 
in the record to show that the court did not give sufficient 
thought and examination to its findings before signing them. It 
is axiomatic that a trial court may ask counsel to submit 
proposed findings of fact, and is well known that trial courts 
generally do so. The trial court's function is to review 
submitted findings of fact and to make changes needed, if 
necessary, so they accurately support and state the court's 
ruling. The extent to which the trial court adopts or disregards 
submitted findings indicates their conformity with its own 
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determinations. When a trial judge fully adopts submitted 
findings, that act shows that the findings are accurate enough to 
be made its own. In this case the trial court requested and 
received proposed findings from counsel for both sides and could 
have adopted the proposed findings of either. 
Findings of fact will only be overturned when they are 
found to be clearly erroneous. ACP cites Boyer v. Lignellf 567 
P.2d 112 (Utah 1977) as authority that a court should not 
"mechanically" adopt findings of fact. A careful reading of 
Boyer establishes the appropriateness of Judge Dee's actions in 
this case. The court noted in Boyer that: 
The court may ask counsel to submit findings 
to aid the court in making the necessary 
findings for the particular case . . . . 
The discretion of adopting the findings is 
exclusively in that court as long as the find-
ings are not clearly contrary to evidence, 
(emphasis added). 
Id. at 113-14. 
In Hall Taylor Associates v. Union America, 567 P.2d 743 
(Utah 1982), this court stated that it "will presume findings of 
fact to be correct and will not overturn them so long as they are 
supported by substantial evidence in the record," Id. at 747, and 
in Carlton v. Hackett, 11 Utah 2d 389, 360 P.2d 176 (1961), the 
court stated its function when reviewing attacks on findings of 
fact. 
In considering the attack on the findings and 
judgment of the trial court, it is our duty 
to follow these cardinal rules of review: To 
indulge them a presumption of validity and 
correctness; to require the appellant to sus-
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tain the burden of showing error; to review 
the record in the light most favorable to 
them and not to disturb them if they find 
substantial support in the evidence. 
Id, at 176. 
In the present case, the trial court heard testimony and 
viewed evidence regarding the relationship of ACP and Tel-Tech. 
It then decided it could not determine from the testimony and 
evidence which of two conflicting versions of contract existed 
between such parties (firm bid versus time and materials) but 
nevertheless concluded that ACP was entitled to a reasonable 
value for its services and materials. The court then concluded 
such reasonable value to be the mid-point between the high and 
low values testified to by Tel-Tech's expert witness to whose 
expertise ACP had stipulated (R. 100-100Af 438-39). 
By using the mid-point between the high and low values, the 
court indicated it's theory for determining the reasonable value 
of the products and services. Therefore, this case can be 
distinguished from Fairbanks Builders, Inc. v. Morton Delima, 
Inc., 483 P.2d 194 (Alaska 1971) cited by ACP. In Fairbanks, the 
court requested the Plaintiff to draft findings and conclusions. 
The appellate court held that "viewed in the context of this 
record" the findings of fact did not sufficiently indicate the 
court's underlying rationale for its particular award of damages. 
Id. at 196. The court stated that: 
In the case at bar, the trial court's stark 
pronouncement that "Plaintiff's suffered 
$8,220.00 damages" provides little illumi-
nation without knowledge of the basis or 
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theory upon which the award of damages is to 
be meaningful. Appellate review is frus-
trated both from the vantage point from the 
appealing litigant and the appellate court. 
Id. at 197. The court went on to say that the lower court's 
decision would not be overturned because it was not plain error. 
In any event it is clear in the instant case that the trial 
court's basis for its finding of value was the testimony as to 
value of an expert witness who testified at trial as to a range 
of values (R. 463). 
In Bastian v. King, 661 P.2d 953 (Utah 1983), this court 
stated "[T]hat the findings of fact must provide a basis for 
determining whether there is a rational basis for the award of 
damages." Id. at 957. This requirement was also satisfied in the 
instant case. Before concluding in its conclusions of law that 
it could not determine what type of contract ACP and Tel-Tech had 
entered into, the court had set out in its findings a summary of 
the facts offered and found on that subject. Then in findings 18 
through 20 (R. 100) the court sets forth its rational basis for 
the value that should be paid and which it concluded in its 
conclusions of law should be paid. Notwithstanding being unable 
to find a firm bid contract for $31,600.00, as urged by Tel-Tech, 
or a $54,169.28 time and materials contract, as urged by ACP, the 
court in these findings sets forth that Tel-Tech had acknowledged 
a contract price of $31,600.00, that it had already paid 
$28,378.94 and that a reasonable value for ACP's services and 
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materials was a mid-point of high and low values which had been 
testified to by an expert witness. 
As ACP points out in its brief, the court concluded the 
hearing of evidence on May 25, 1984 and requested that the 
parties submit written memoranda rather than giving closing 
arguments orally, (R. 748). Both parties submitted extensive 
memoranda, the last being submitted on August 6, 1984. During 
ACP's motion to reopen the case the court instructed both parties 
to submit proposed findings and judgment to the court (R. 95). 
The court held the matter under advisement for almost 4 months, 
until October 3, 1984. The trial judge selected the findings of 
fact submitted by Tel-Tech and IIC as the trial court's findings, 
and entered the same on December 4f 1984 (R. 100A). 
ACP argues that upon such history and procedure by the 
court, the trial judge was precluded from entering his findings 
without first giving notice of doing so. However, ACP made no 
motion under Utah R. Civ. P. 52(b) to amend the findings or to 
make additional findings and can cite no precedent or rule which 
requires notice before a judge may enter findings and judgment on 
matters under advisement. 
POINT II 
STANDARD FOR REVIEW OF TRIAL COURTS 
FINDINGS OF FACTS 
ACP's appeal and brief in large part are based upon ACP's 
position and argument that the evidence does not support the 
findings of fact made by the trial court and that it should have 
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made other and different findings in favor of ACP. ACP has not 
met is burden on this issue. 
In Scharf v. B & G Corp.f 700 P.2d 1068 (Utah 1985), ACP 
attacked the trial court's factual findings, arguing that the 
facts presented at trial precluded the court from finding as it 
did. On appeal, this court readily disposed of appellant's 
contentions, by stating: 
With respect to these matters, we take as 
our starting point the trial court's find-
ings and not [Appellant's] recitation of the 
facts. To mount a successful attack on the 
trial court's findings of fact, an Appellant 
must marshal all evidence in support of the 
trial court's findings and then demonstrate 
that even viewing it in the light most 
favorable to the court below, the evidence 
is insufficient to support the findings, 
(citations omitted). 
Id. at 1070. 
The question presented to this court is whether the 
evidence presented at trial is sufficient to support the trial 
court's findings, not whether the trial court should have given 
greater weight to ACP's evidence than Tel-Tech's evidence. 
Merely showing, as ACP has attempted to do, that the lower court 
could have ruled in favor of ACP on other conflicting evidence is 
not sufficient. Under Scharf, supra, ACP must first marshal the 
evidence which does support the findings and then, in addition, 
must show that such evidence is not sufficient to support the 
trial court's finding even when such evidence and testimony are 
construed in a light most favorable to the trial court. 
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Instead of proceeding in such manner, ACP has only referred 
to and argued in support of other findings it would like for the 
court to have made if it had ruled as ACP would like it to have 
ruled. ACP has not dealt with evidence in the record that 
supports the findings the trial court did make and has not shown 
or attempted to show that such evidence does not, in the light 
most favorable to the court, support its findings. The trial 
court should be upheld on this basis alone. Nevertheless, and 
notwithstanding it is ACP's burden to do so, Tel-Tech, will 
demonstrate that there is evidentiary support for the court's 
material findings which are or seem to be disputed by ACP, 
Evidence referred to will be paraphrased rather than quoted from 
the record, but copies of pages of the record referred to will 
accompany this brief in appendix form. 
A. Findings of Fact Nos. 4 & 5 state: 
4. For many years Plaintiff and Tel-
Tech have had a good working relationship in 
connection with which Plaintiff has supplied 
and Tel-Tech has purchased from Plaintiff, 
electrical control panels utilized by Tel-
Tech with other equipment and machinery it 
has sold to and installed for Tel-Tech cus-
tomers. (R. 97). 
5. The relationship between Plaintiff 
and Tel-Tech has been essentially without 
problem or dispute notwithstanding that it 
has been an informal relationship without 
written contracts. (R 97). 
Telford testified to a seven year relationship between ACP 
and Tel-Tech prior to the contract in question. The relation-
ship had been a good give and take relationship based on oral 
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rather than written agreements, and on occasions when there had 
been problems they had been resolved. (R. 360-63). The purpose 
of such testimony, as stated by Tel-Techfs counsel, was not to 
show that Tel-Tech had previously paid ACP on a time and 
materials basis. Rather, it was to show credibility of Tel-Tech 
and that it did not have a history of refusing to pay for extra 
value when extra value had been given. As was to be shown by 
other evidence, however, the instant situation was not one where 
the extra value being requested by ACP had been given, even on a 
time and materials basis. (R. 223-24). 
B. Finding of Fact No. 6 states: 
On or about August 18, 1982 Larry Florence as 
President of Plaintiff and Randy Telford as 
President of Tel-Tech met personally and dis-
cussed that Tel-Tech was considering and would 
be proposing sale and delivery to and instal-
lation for Cache Valley Dairy Association 
(hereinafter "CVDA") of equipment and ma-
chinery in its plant in Amalga, Utah (herein-
after the "CVDA Job"). Mr. Telford requested 
and there was discussion concerning prices for 
which Plaintiff would supply electrical con-
trol panels to Tel-Tech for the CVDA Job. 
Florence testified that he met with Telford and others on 
August 18, 1981. Discussion included supplying of the Panels by 
ACP for the CVDA job and price estimates for the same. Telford 
testified for Tel-Tech that he met with Florence in approximately 
June or July of 1981, at which time and meeting they discussed 
prices for Panels to be supplied by ACP to Tel-Tech for inclusion 
in a job which Tel-Tech had agreed to do for Cache Valley Dairy 
Association. (R. 365) Telford's testimony was that the price at 
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which Florence t e s t i f i e d ACP would supply the Panels needed was 
$31,600.00. This number i s based upon a c t u a l d i scuss ion between 
Telford and Florence of a p r i c e for each of the Panels except the 
process dual CIP c o n t r o l panel which was l a t e r b i l l e d a t 
$5 ,570.00. (R. 373) . 
C. Findings of Fact Nos. 7, 8 and 9 s t a t e : 
7. The p o s i t i o n s of P l a i n t i f f and T e l -
Tech d i f f e r as to the na ture and type of ag r ee -
ment en te red i n to conce rn ing t h e s u p p l y i n g by 
P l a i n t i f f of e l e c t r i c a l c o n t r o l p a n e l s t o 
Tel-Tech for use in the CVDA Job and t h e p r i c e 
for which t h a t would be accomplished. (R. 98 ) . 
8. Te l -Tech c l a i m s t h a t P l a i n t i f f gave 
i t a p r i c e of $31,600.00 to supply t h e c o n t r o l 
p a n e l s and t h a t such p r i c e was on a firm bid 
b a s i s , meaning t h a t such d o l l a r amount was a 
f i r m amount f o r which t h e p a n e l s would be 
suppl ied w i t h o u t i n c r e a s e s or a p p l i c a t i o n of 
percentage o v e r r i d e s . (R. 98) . 
9. P l a i n t i f f c l a i m s t h a t any p r i c e d i s -
c u s s i o n s a t t h e A u g u s t m e e t i n g were on an 
e s t i m a t e b a s i s o n l y and t h a t t h e agreement 
e n t e r e d i n t o was t o be one on a t i m e and 
m a t e r i a l s b a s i s p u r s u a n t t o which P l a i n t i f f 
would b i l l Te l -Tech on t h e b a s i s of P l a i n -
t i f f ' s c o s t s fo r l a b o r and m a t e r i a l s p l u s a 
percentage o v e r r i d e . (R. 98) . 
Florence t e s t i f i e d he charged Tel-Tech for the cos t of ACP's 
time and m a t e r i a l s in cons t ruc t i on of the Panels and added 
var ious mark-ups or percentage ove r r ide s to those numbers. (R. 
298-300). 
Telford t e s t i f i e d Tel-Tech had never done bus iness with ACP 
or anyone e l s e , on a time and m a t e r i a l s c o n t r a c t and t h a t the 
firm p r i c e t h a t ACP was to provide the Panels for was a s p e c i f i c 
amount of $31,600.00. (R. 376-77) . Lanni, Te l -Tech ' s e x p e r t , 
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testified that until he left ACP in 1981, ACP had always operated 
and contracted on a firm bid basis and that its dealings with 
Tel-Tech had always been on a firm bid basis. (R. 445-46). He 
further testified that the standard in the industry was for 
suppliers of control panels to work on a firm bid as opposed to a 
time and materials contract basis. (R. 446). 
D. Findings of Facts Nos. 10, 11 and 12 state: 
10. Larry F lorence was aware d u r i n g t h e 
A u g u s t m e e t i n g , however , t h a t Te l -Tech was 
s e e k i n g and c o n t e m p l a t i n g e n t e r i n g i n t o a 
c o n t r a c t with CVDA for the CVDA job . (R. 98) . 
1 1 . L a r r y F l o r e n c e was aware i n t h e 
August meet ing t h a t Mr. T e l f o r d was s e e k i n g 
p r i c e s t o be used in the CVDA job and t h a t Mr. 
Telford would be a r r i v i n g a t and s u b m i t t i n g t o 
CVDA a t o t a l p r i c e for which Tel-Tech would do 
the CVDA job . (R. 98-99) . 
12 . F l o r e n c e acknowledged he was t o ld a t 
the August 1981 mee t ing t h a t Te l -Tech needed 
p r i c e s from ACP in order to quote CVDA a p r i c e 
on T e l - T e c h f s b id t o i t on t h e CVDA j o b , and 
F l o r e n c e knew Tel-Tech had to have p r i c e s from 
ACP in order to do t h a t (R. 99) . 
Florence acknowledged he was to ld a t the August, 1981, 
meeting t h a t Tel-Tech needed p r i c e s from ACP in order to quote 
CVDA a p r i c e on Te l -Tech ' s bid to i t on the CVDA job , and 
Florence knew Tel-Tech had to have p r i c e s from ACP in order to do 
t h a t (R. 288-89) . 
E. Findings of fact Nos. 15, 16 and 17 relate to results 
of certain of ACP's exhibits not being admitted into evidence and 
will be treated infra at Point IV under an admissibility issue. 
F. Finding of Fact No. 20 states: 
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Absent a contract price, the reasonable 
loan and high values of the control panels 
supplied by Plaintiff are $37,707.00 and 
$33,968.00, respectively, less 10% to reflect 
prices at the time of contracting and per-
formance. (R. 100). 
From reviewing testimony in the record it is obvious that 
the word "loan" in the second line of finding No. 20 is a 
clerical error and should be "low". ACP*s objection to this 
error as such is treated infra. For purposes of supporting the 
finding as to value, Lanni testified as an expert that he had 
examined the panels as they had been installed on the CVDA job 
and that they had the reasonable high and low values indicated. 
(R. 455-64). Lanni is presently an engineer for a company which 
designs and builds electrical control panels. (R. 438). He was 
the principal founder and former president of ACP, having left it 
in early 1981 (R. 439), and he had previously participated in the 
costing of ACP's panels while he was with it, though not the 
panels in question. (R. 442). 
Tel-Tech and ACP claimed differing contractual theories. In 
lieu of adopting either theory, it was within the court's 
discretion to determine the reasonable value of the materials and 
labor and award judgment accordingly. 
The courtfs reasoning for adopting a reasonable value of the 
cost of materials and labor approach in Wagstaff v. Remco, Inc., 
540 P.2d 931 (Utah 1975), has special application in the present 
case. In Remco the court observed 
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We think it unnecessary and would serve no 
useful purpose to set forth herein the 
various items and accounts, as claimed by 
Remco, and the lesser amounts as claimed by 
Wagstaff, to be the reasonable and properly 
allowable amounts. With respect to Remcofs 
contention as to its expenditures, this com-
ment is applicable: The fact that it may 
have actually spent the money on some of 
these accounts for labor and materials does 
not necessarily compel a finding that it is 
entitled to reimbursement therefor. It is 
only entitled to reimbursement, and offset on 
the account, for whatever the trial court 
believed upon competent evidence was the 
reasonable and necessary amount for such 
labor and materials. Beyond that, we direct 
attention to the traditional rules of review: 
that we look at the evidence in the light 
favorable to the findings and under the as-
sumption that the trial court believed those 
aspects of the evidence favorable to and sup-
portive of them; and the usual corollary to 
this: that if when so viewed there is any 
reasonable basis in the evidence to support 
the trial court's findings and judgment they 
shall not be reversed. (emphasis added). 
Id. at 933-4. 
POINT III 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 
IN GIVING MORE WEIGHT TO RESPONDENTS1 EXPERT 
THAN TO APPELLANT'S EXPERT 
Lanni was called as an expert by Tel-Tech based on his 
many years of experience in the industry and his familiarity 
with ACP, having been a founding principal of that entity. ACP 
stipulated to Lanni's expertise thereby providing foundation for 
Lanni's testimony as an expert witness. (R. 437-439). Lanni 
demonstrated extreme familiarity with control panels in general 
and had personally examined the panels in questions as installed 
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in the CVDA job (R. 455, 480-82). He also acknowledged 
differences of interpretation or conclusion where they existed. 
ACP has attempted in its brief to challenge Lanni's 
conclusions as to value of the Panels. It has not shown, 
however, that the court abused its discretion as to which witness 
or what testimony it chose to believe. ACP only quarrels with 
whether the testimony should be believed. 
Since ACP stipulated to Lanni's competency as an expert and 
the court was able to judge for itself his credibility, it is 
within the court's power, as a finder of fact, to consider the 
testimony of qualified experts. In Utah, the trial court is 
allowed considerable latitude in admitting and considering expert 
testimony. In the absence of a clear abuse of discretion, the 
reviewing court will not reverse. Lamb v. Bangart, 525 P.2d 602 
(Utah 1974). 
When looking at credibility and whether testimony should be 
believed by the trial court, ACP's expert on value of the panels 
was not nearly as credible as Lanni. 
O'Hara testified as ACP's expert without having seen the 
Panels, before, during or after installation. He valued the 
Panels at $68,081.08. That testimony alone detracts greatly from 
O'Hara's credibility in that ACP itself only asserted a value of 
$54,169.28. Despite the fact he never examined the Panels, some 
$33,000.00 of O'Hara's $68,000.00 figure was the cost of 
materials alone. As was pointed out by Tel-Tech's expert, ACP's 
expert priced components not contained in the panels and then 
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p r i c e d them a t more t h a n 3 t i m e s t h e i r a c t u a l c o s t . For example , 
O'Hara p r i c e d c i r c u i t b r e a k e r s a t some $24 .00 e a c h . However , t h e 
t y p e of c i r c u i t b r e a k e r a c t u a l l y i n s t a l l e d , a s o b s e r v e d by Lanni 
i n h i s e x a m i n a t i o n of t h e p a n e l s , c o s t $7 .00 e a c h . 
O ' H a r a a d m i t t e d t h a t h e h a d n o t e x a m i n e d a n d w a s n o t 
f a m i l i a r w i t h t h e P a n e l s t h e m s e l v e s (R. 642 , 655) and t h a t he d i d 
n o t e v e n know what t h e y were s u p p o s e t o a c c o m p l i s h i n t h e i r 
o p e r a t i o n . (R. 6 5 4 ) . N o t w i t h s t a n d i n g s u c h p r o f o u n d l a c k of 
p e r s o n a l k n o w l e d g e a n d u n d e r s t a n d i n g , O ' H a r a s t e a d f a s t l y 
m a i n t a i n e d t h a t he was not on ly competen t t o p r i c e t h e p a n e l s bu t 
t o b u i l d them a s w e l l . 
F u r t h e r , O ' H a r a r e f u s e d t o a d m i t wha t common s e n s e and 
e x p e r i e n c e would d i c t a t e : t h a t s i n c e ACP had b u i l t a p p r o x i m a t e l y 
200 c o n t r o l p a n e l s f o r T e l - T e c h , t h e r e w o u l d b e a s a v i n g s 
r e s u l t i n g from ACP b e c o m i n g more p r o f i c i e n t a t d e s i g n i n g a n d 
c o n s t r u c t i n g t h e p a n e l s . (R. 658) The t r i a l c o u r t p r o p e r l y 
conc luded t h a t L a n n i f s e x p e r t t e s t i m o n y was more c r e d i b l e t h a n 
O ' H a r a ' s t e s t i m o n y . 
POINT IV 
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION 
IN EXCLUDING EXHIBITS 4 , 5 , 6 , 7 , 8 and 10 
WHERE APPELLANT FAILED TO LAY AN ADEQUATE 
FOUNDATION AS TO THEIR RELIABILITY 
E x h i b i t s 4P t h r o u g h 10P a r e i n v o i c e s which were o r i g i n a l l y 
a d m i t t e d , o v e r c o u n s e l f o r T e l - T e c h ' s o b j e c t i o n . T h e r e was 
d i s a g r e e m e n t a t t h e t r i a l ' s end o v e r whether t h e s e e x h i b i t s had 
been a d m i t t e d w i t h o u t r e s e r v a t i o n . (R. 7 5 4 - 6 0 ) . 
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Except for Exhibit 9, these invoices were not at the time 
offered or at any time during trial supported by underlying 
documentation of foundation as to how the dollar amounts in the 
invoices were arrived at. Accordingly, at the close of the trial 
and after ACP had rested its case, Tel-Tech's counsel moved to 
strike and exclude Exhibits 4 through 10 but withdrew its 
objection as to Exhibit 9, it being in fact supported by an 
invoice to ACP from its supplier. The following dialogue 
occurred between the court and counsel covering this issue. 
THE COURT: My ruling at the time was I would admit them 
provisionally, but being supported by invoices, which has never 
been done, which is Mr. Crowther's position. 
MR. CROWTHER: That's correct. 
MR. MCCOY: Well, your honor, then I would like some time. 
THE COURT: The position is even harsher on that, and that is you 
have had the time, and this goes clear back to April and you 
havn't done it, so he doesn't want me to take those exhibits, 
because the exhibits—its over a month and 20 days. 
MR. CROWTHER: Plus if they are billed on a time and materials 
basis, your Honor, and doing it properly, as they say they were, 
it should have been done at the time of billing. It goes back 
further than that. 
THE COURT: Why don't you submit your arguments on the matter and 
in a form that you would think that I would withdraw and reject 
those exhibits. And if you want to respond, if you want to have 
some time to work on that, I will let you do that. I want to 
give all fairness to both parties, the rules are rules and 
otherwise they are not admitted. And my notes clearly indicate I 
took on the 5th of April that these were admitted if they are in 
fact supported by invoices to show — 
MR. MCCOY: Your Honor — 
THE COURT: And I don't have anything that indicates that that's 
been cleaned up. (R. 759-60). 
As shown, the court did not rule on the motion at that time 
but asked the parties to treat the issue as a part of the written 
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closing argument. (R. 759). The court ultimately determined 
such exhibits to be non-admissible. 
Because the trial court did not find and conclude that the 
contract between ACP and Tel-Tech was a time and materials 
contract (or a firm bid contract) but based its award on the 
reasonable value of the panels as completed and installed, the 
non-admission of such exhibits was not prejudicial to ACP. The 
exhibits were ACP's charges for its time and materials plus 
percentage markups and not a statement of reasonable value on a 
non-time and materials basis. 
If, however, it is deemed necessary to review the 
admissibility question notwithstanding such non-prejudice, the 
exhibits were not admissible under applicable rules of evidence. 
Tel-Tech's counsel could not review the questionable parts 
costs or the price lists or the sources from which the invoice 
prices were derived. Therefore, if the exhibits had been 
admitted Tel-Tech would have been deprived of being able to 
cross-examine ACP's witnesses with respect to the existence and 
costs of the parts and labor or accuracy of the charges. 
Copies of the questioned exhibits are attached in the 
Appendix. 
As offered at trial, Exhibits 4P and 5P in the amounts of 
$103.70 and $95.58, respectively, have no backup or attachments 
indicating the basis for such amounts. Exhibit 6P for 
$19,080.00 has some backup documents attached, but the same is 
incomplete. One of five amounts billed in Exhibit 6P is for 
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$6,140.00. Attached backup documentation indicates only that 
$50.00 of this amount was for air freight and $570.00 was for 
three output modules at $190.00 each. The remaining $5,520.00 is 
not itemized or in any way substantiated. The remaining amounts 
on Exhibit 6P are itemized by backup handwritten notes of 
Florence. Exhibits 7P and 8P for $10,400.00 and $16,466.00, 
respectively, also, have attached to them handwritten itemiza-
tions of parts and materials (as opposed to ACP's own costs), 
together with the prices charged for those materials. However, 
Exhibits 6P, 7P and 8P contain no source documents showing the 
derivation or basis of the prices charged for the listed parts 
nor was such otherwise provided or introduced into evidence. 
Exhibit 10P for $5,570.00 has attached to it handwritten 
notes indicating a minimal itemization of parts and charges in 
the amount of $663.00 and of air freight in the amount of $50.00, 
but the remaining amount of $5,520.00 is not supported in any way 
at trial. 
The total amount billed to Tel-Tech under all of the 
foregoing exhibits is $53,935.42. Of that amount, the exhibits 
contained no support whatsoever for the following charges to 
Tel-Tech: 
Exhibit 4P $ 103.70 
Exhibit 5P $ 95.58 
Exhibit 6P $ 5,520.00 
Exhibit 10P $ 5,520.00 
TOTAL $11,239.28 
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In addition to the $11,239.28, charges of $26,177.66 for parts 
and materials, as shown below, are supported only by the 
conclusory notes of Florence as to the individual price charged 
by ACP for each component part with nothing to substantiate what 
ACP's cost of the parts were: 
Exhibit 6P (not counting $ 8,307.41 
above $5,520.00 non-
itemized amount) 
Exhibit 7P ($7,701.10 labor $ 6,501.10 
and materials less $1,200.00 
labor) 
Exhibit 8P $10,706.15 
Exhibit 10P (not counting $ 663.00 
above $5,520.00 non-
itemized amount) 
TOTAL $26,177.66 
These unsupported figures are significant because 
ACP's testimony at trial was that its contract with Tel-Tech 
was on a time and materials basis (i.e. cost of parts and 
materials plus an additional amount or amounts for overhead and 
profit). ACP therefore has the burden of providing the 
foundation and support as to its costs for parts and materials. 
ACP claims that these exhibits should have been admitted 
under the business records exception to the hearsay rule. Utah 
R. Evid. 803(6). However, to qualify under this exception, the 
foundation should generally include the following: 
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(1) The record must be made in the regular 
course of the business or entity which keeps 
the records; (2) the record must have been 
made at the time of, or in close proximity 
to, the occurrence of the act, condition or 
event recorded; (3) the evidence must support 
a conclusion that after recordation the docu-
ment was kept under circumstances that would 
preserve its integrity; and (4) the sources 
of the information from which the entry was 
made and the circumstances of the preparation 
of the document or such as to indicate its 
trustworthiness. (emphasis added) 
State v, Bertul 664 P.2d 1181 (Utah 1983). 
In Bertul the lower court was not satisfied that the records 
were trustworthy because they had been prepared in anticipation 
of trial. Similarly, in this case, the lower court found that 
ACP did not lay a proper foundation because neither source 
documentation or other means of authenticating the records were 
supplied by ACP. (R. 759-61). Therefore, a significant question 
of trustworthiness was left unsettled. In State v. Sutton, 707 
P.2d 681 (Utah 1985), the court stated "the trial judge is given 
great deference on the issue of adequacy of foundation." Id. at 
684. The court has not abused its discretion in this case. 
The present matter is similar to John Irving Shoe Co., Inc., 
v. Dugan, 93 F.2d 711 (9th Cir. 1937). In Dugan, there was no 
evidence that the various items of labor and materials listed on 
the bill had been actually furnished, or represented actual 
disbursements, or were fair and reasonable charges for the labor 
and materials. Therefore, the Dugan court reversed the lower 
court because submission of the bill to the jury as evidence of 
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t h e f a c t s s t a t e d in i t cou ld not have been h e l d t o be h a r m l e s s 
ACP cou ld p e r h a p s a rgue such e x h i b i t s were a d m i s s i b l e as 
summaries of voluminous o r o t h e r r e c o r d s which cou ld not 
c o n v e n i e n t l y be examined a t c o u r t , Utah R. Ev id . 1006 s t a t e s : 
The c o n t e n t s o f v o l u m i n o u s w r i t i n g s , 
r e c o r d i n g s , o r p h o t o g r a p h s which canno t con -
v e n i e n t l y be e x a m i n e d i n c o u r t may b e p r e -
s e n t e d i n t h e form of a c h a r t , summary, o r 
c a l c u l a t i o n . The o r i g i n a l s , o r d u p l i c a t e s , ^ 
s h a l l b e made a v a i l a b l e f o r e x a m i n a t i o n o r 
c o p y i n g , o r b o t h , b y o t h e r p a r t i e s a t a 
r e a s o n a b l e t i m e a n d p l a c e . The c o u r t may 
o r d e r t h a t t h e y be produced i n c o u r t . 
T h i s r u l e was e x p l a i n e d in Sprague v . Boyles B r o s . D r i l l i n g 
C o . , 4 Utah 344, 294 P .2d 689 (1956 ) , where t h e P l a i n t i f f , 
c o n t r a c t o r b r o u g h t s u i t a g a i n s t i t s s u b c o n t r a c t o r for damages 
r e s u l t i n g from f a i l u r e t o pe r fo rm a c o n t r a c t . The Utah Supreme 
c o u r t , c o n s i d e r i n g t h e a d m i s s i b i l i t y of summary i n f o r m a t i o n 
c o n c e r n i n g equipment and p a y r o l l expense p r e s e n t e d a t t r i a l , 
n o t e d t h a t Rule 1006 i s : 
S u b j e c t t o t h e l i m i t a t i o n t h a t t h e e v i d e n c e 
must be shown t o be d e v e l o p e d from r e c o r d s , 
b o o k s o r d o c u m e n t s , t h e c o m p e t e n c y of which 
h a s been e s t a b l i s h e d , and t h e r e c o r d s must be 
a v a i l a b l e f o r e x a m i n a t i o n by t h e o p p o s i n g 
p a r t i e s and t h e w i t n e s s s u b j e c t t o c r o s s -
e x a m i n a t i o n c o n c e r n i n g s u c h e v i d e n c e , 
( f o o t n o t e s o m i t t e d ) . 
I d . a t 694 . 
I n
 Sprague, the evidence presented in summary form was 
admissible because the preparer of the summaries had testified to 
the manner of keeping the books and explained the payroll 
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records, invoices, vouchers and cancelled check from which the 
exhibits were prepared. All the underlying data was present in 
court for inspection and the preparer was in court for 
cross-examination with respect to all such matters. The 
Plaintiff, having met its burden of establishing the competency 
of the underlying data for the summaries, was permitted to have 
the evidence admitted at trial. Had the Plaintiff not met this 
burden of establishing the competency of the underlying data for 
the summaries, it is clear that the trial court could not have 
received such evidence. 
In the case at bar, only summary information has been 
provided without underlying price lists, invoices, cancelled 
checks and accounts payable records, etc. being available for 
inspection, nor has the preparer given testimony to establish the 
necessary foundation of the documents on which the summaries are 
based. 
Other state courts agree that when summary information is 
used, the opposing party must be given an opportunity to examine 
and verify the accuracy of the exhibits used at trial. See, 
e.g., Northstar Broadcasting, Inc. v. Tacher Co., Inc., 655 P.2d 
200, 203 (Or. 1982) ([T]he original records on which the 
summaries are based must be produced in court for inspection and 
cross-examination by the opposing party so that the accuracy of 
the summary may be verified). 
Federal courts have also been unequivocal in requiring that 
the underlying data be made available for inspection at trial and 
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the preparer of any summaries be available for cross-examination 
to establish the necessary formulation for the underlying data. 
United States v. Kim, 595 F.2d 755, 764 (D.C. Cir. 1979). See 
also, United States v. Behrens, 689 F.2d 154, 161 (10th Cir.) 
cert, denied, 103 S. Ct. 573 (1982) (A proper foundation for the 
evidentiary summary must be laid through the testimony of the 
witness who prepared the exhibit); Greenhill v. United States, 
298 F.2d 405, 412 (5th Cir. 1962) (the rule is that a summary of 
[accounting] books is admissible, providing cross-examination be 
allowed and the original records are available). 
A trial court is allowed broad discretion whether to admit 
or exclude evidence. This principal was stated in Super Tire 
Market, Inc., v. Rollins, 18 Utah 2d. 122, 126, 417 P.2d 132, 136 
(1966), where the court stated: 
That when the trial is to the court, the 
rulings on evidence are not of such critical 
moment as when the trial is to the jury, be-
cause it is to be assumed that he has and 
will use his superior knowledge as to the 
competency and the effect which should be 
given evidence. 
There has been no abuse of discretion in this case. ACP had 
ample opportunity to produce underlying data. As noted by the 
court (R. 759), ACP had "over a month and 20 days" during the 
bifurcated trial to produce the underlying data and failed to to 
so for all but one exhibit. ACP failed to comply with necessary 
trial procedures and should not, at this late date, be allowed a 
new trial by claiming reversible error. 
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POINT V 
THE TRIAL COURT DID NOT ERR IN 
REFUSING TO ENTER FINDINGS OF FACT 
REGARDING THE EXISTENCE OF A BOND 
WHEN ACP FAILED TO PRESERVE 
THE EXISTENCE OF 
THE BOND ON THE RECORD 
ACP alleged in its claim against IIC, the existence of a 
surety bond upon the CVDA project and requested judgment against 
the surety for the same amount it sought against Tel-Tech. The 
existence of a bond was admitted in Defendants' answer and in a 
stipulation for change of venue. At trial, however, ACP did not 
introduce such pleadings or any other evidence of the existence 
of such bond or any right to recovery under it. 
Evidence is factual matter which is admissible and admitted. 
When evidence is not admitted or the existence of an admission is 
not advanced at trial, it is within the discretion of the trial 
court to not consider that evidence. This principle was stated 
in Massey v. Haupt, 632 P.2d 824 (Utah 1981) where the court 
refused to give a jury instruction based upon admissions in the 
court's file but not offered or admitted into evidence. The 
Court said: "[A]dmissions obtained must be offered into evidence 
at the trial of the action by the party who wishes to rely on the 
admissions." Id. at 825. The court in Massey explained its 
holding by saying: "When the admissions are offered into 
evidence they become subject to all pertinent objections to 
admissibility which may be interposed." Id. at 826. 
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The Supreme Court of Wyoming considered a similar issue in 
Estate of Manning, 646 P.2d 175 (Wyo. 1982). In Manning, the 
court examined a petition for determination of heirship. The 
appellant had previously filed a probate proceeding in the same 
county and filed numerous documents pertaining to the estate. 
These materials, together with notices of hearing, were filed 
five days later and were assigned another probate number. At a 
hearing on the matter, appellant did not produce testimony and 
exhibits in support of her position, nor was the court asked to 
take judicial notice of the files in the probate case which had 
previously been concluded. The court denied the petition holding 
that there was a failure of trial proof. Although the respective 
counsel argued their positions to the court, the record on appeal 
did not contain proof or evidence of the prior proceedings. The 
court stated that: "[A]ppellant seems to equate pleadings with 
proof, but it is fundamental that pleadings standing alone are 
not the equivalent of proof." Id. at 177 (citations omitted). 
Manning is similar to the case at bar, because absolutely no 
evidence of the bond or its terms was introduced into the trial 
record. Here, the trial court did not take judicial notice of 
the bond and accordingly, this court should not review the terms 
of the bond nor pass on its legal significance. 
Even if the court should find that the trial court erred by 
not including the existence of the bond in the findings of fact, 
ACP's contention is moot because the requested judicial relief 
can no longer affect the rights of the litigants. Spain v. 
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Stewart, 639 P.2d 166 (1981). The purpose of the bond was to 
assure payment of judgment. Tel-Tech has paid, in full, the 
judgment of the trial court. Thus, ACP could not now have any 
claim against IIC under the bond. 
POINT VI 
CLERICAL ERRORS CAN BE CORRECTED AT ANY TIME 
TO MAKE THE JUDGMENT SPEAK THE TRUTH BY 
SHOWING WHAT THE JUDICIAL ACTION REALLY WAS. 
Finding of Fact No. 20 contains the following clerical and 
transposition errors: 
20. Absent a contract price, the reason-
able loan and high values of the control 
panels supplied by plaintiffs are $37,707 and 
$33,968, respectively, less 10% to reflect 
prices at the time of contracting and per-
formance, (emphasis added). 
The error in the phrase "loan and high" and the transposition of 
the figures $37,707 and $33,968 could not easily confuse someone 
familiar with this litigation. ACP in its brief argues that 
taken at "face value" finding of fact no. 20 has no support in 
the record. At page 55 in its brief, ACP admits to understanding 
the actual meaning by stating: 
It is apparent from the reading of Conclusion 
of Law 3 (App. 17-18) that the trial court 
either transposed the figures above, or trans-
posed the words, "high" and "loan", as this 
conclusion shows a high and low of $37,707 
and $33,968 (App. 17). 
Furthermore, the errors did not occur in conclusion of Law Number 
3 which reads as follows: 
3. The reasonable value of the ser-
vices and materials performed and supplied by 
plaintiff to Tel-Tech is $32,253.75. Being 
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the midpoint between the $37,707.00 and 
$33,968.00 high and low values of the ser-
vices and materials involved less 10% to 
reflect prices at the time of contracting and 
performance. (R. 100-01). 
It is clear that there has been no confusion or prejudice 
as a result of the clerical errors. Utah has long recognized the 
inherent nunc pro tunc power of the court to make its records 
speak the truth through the correction of omissions 
inadvertencies and mistakes. In Kettner v. Snow, 13 Utah 2d 382, 
384, 375 P.2d 28, 30 (1962), the court stated "[I]t is recognized 
that clerical errors may be corrected for omissions supplied so 
the record will accurately reflect that which in fact took place." 
See also 49 C.J.S. Judgments sec. 238. 
In People v. A.T.L., Inc., 150 Cal. App. 152, 309 P.2d 552 
(1957), original recitals which were introductory to the findings 
of fact stated that counsel for Defendant, Bay Shore Investment 
Corporation filed a withdrawal as attorney of record, which was 
allowed by the court. After notice of appeal was filed, the 
trial court made an order stating that leave for withdrawal of 
counsel was never sought, and amended the original findings by 
striking therefrom the words "which was allowed by the court". 
Id. at 553. In People, the appellant contended that the order 
amending the recitals of the Findings was beyond the power of the 
trial court. It also argued that the judgment was void because 
part of the trial was held and judgment entered after the court 
had allowed ACP ' s attorney to withdraw. The court in People held 
as follows: 
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We hold that the order of amendment was 
properly made. Admittedly, findings of fact 
may not be admitted to correct judicial error 
after the judgment becomes final. However, 
the rule is clear that mere clerical errors 
may be so corrected. (citations omitted) 
The taking of an appeal does not deprive the 
trial court of the right to correct judicial 
error in its records. 
Id. at 553. See also, King Realty Incorporated v. Grantwood 
Cemeteries, Inc., 4 Ariz. App. 76, 417 P.2d 710 (1966) (findings 
of fact can be changed to reflect the judgment of the court 
regardless of whether the court or an attorney made the error). 
Clerical mistakes, as correctable nunc pro tunc, are 
distinguished from motions made under Rule 52(b) of the Utah 
Rules of Civil Procedure to correct errors in judgment in 
findings of fact and conclusions of law. Motions under 52(b) 
must be made within ten days after the entry of judgment and do 
not apply to clerical mistakes. See People v. A.T.L., Inc. 150 
Cal. App. 152, 309 P.2d 552 (1957). 
As was shown under point number II, finding of fact number 
20 is rationally based on the evidence presented at trial. Since 
clerical errors may be corrected by the trial court to accurately 
record the court's judgment, the finding should not be disturbed. 
CONCLUSION 
The record on appeal contains sufficient evidence to support 
the trial court's findings of fact and conclusions of law. The 
trial court did not abuse it's discretion in giving more weight 
to Tel-Tech's expert witness than it gave to the expert provided 
by ACP. 
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The exclusion of exhibits offered by ACP was not prejudicial 
to it. The court did not, however, abuse it's discretion in 
excluding exhibits which were without proper foundation or by 
failing to find the existence of a bond when ACP failed to offer 
evidence of the same at trial and when the judgment has already 
been paid in full. 
Lastly, the trial court did not commit reversible error by 
entering findings of fact containing clerical mistakes. 
For these reasons, judgment of the trial court should be 
affirmed. 
RESPECTIVELY SUBMITTED this 7//i day of January, 1986. 
PARSONS & CROWTHER 
^Thomas N. Crowther 
^AAAA) \J - VI 6 
David W. ScofTeld 
Attorneys for Defendants-
Respondents 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
AUTOMATIC CONTROL PRODUCTS 
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vs. 
TEL-TECH, INC., CACHE VALLEY 
DAIRY ASSOCIATION AND 
INDUSTRIAL INDEMNITY COMPANY, 
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* 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. C83-7048 
This matter came on for trial before the Honorable David B. 
Dee on April 5 and 6 and on May 24 and 25, 1984 with John L. 
McCoy representing Plaintiff and with Thomas N. Crowther 
representing Defendants Tel-Tech, Inc. and Industrial Industrial 
Indemnity Company. The court having heard oral evidence, having 
received documentary evidence, having requested and received 
written final arguments from counsel and being fully advised in 
the premises and of applicable facts and law hereby makes and 
enters its findings of fact and conclusions of law as follows: 
FINDINGS OF FACT 
1. Plaintiff is a Utah corporation engaged in the business 
of supplying, constructing and installing electrical control 
panels. 
2. Defendant Tel-Tech, Inc. (hereinafter "Tel-Tech") is a 
Utah corporation engaged in the business of sale and installation 
of dairy and food processing equipment and machinery. 
3. Tel-Tech utilizes and supplies electrical control panels 
in connection with equipment and machinery which it supplies. 
4. For many years Plaintiff and Tel-Tech have had a good 
working relationship in connection with which Plaintiff has 
supplied and Tel-Tech has purchased from Plaintiff electrical 
control panels utilized by Tel-Tech with other equipment and 
machinery it has sold to and installed for Tel-Tech customers. 
5. The relationship between Plaintiff and Tel-Tech has been 
essentially without problem or dispute notwithstanding that it 
has been an informal relationship without written contracts. 
6. On or about August 18, 1982 Larry Florence as President 
of Plaintiff and Randy Telford as President of Tel-Tech met 
personally and discussed that Tel-Tech was considering and would 
be proposing sale and delivery to and installation for Cache 
Valley Dairy Association (hereinafter "CVDA") of equipment and 
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machinery in its plant at Amalgaf Utah (hereinafter the "CVDA 
Job"). Mr. Telford requested and there was discussion concerning 
prices for which Plaintiff would supply electrical control panels 
to Tel-Tech for the CVDA Job. 
7. The positions of Plaintiff and Tel-Tech differ as to the 
nature and type of agreement entered into concerning the 
supplying by Plaintiff of electrical control panels to Tel-Tech 
for use in the CVDA Job and the price for which that would be 
accomplished. 
8. Tel-Tech claims that Plaintiff gave it a price of 
$31,600.00 to supply the control panels and that such price was 
on a firm bid basis, meaning that such dollar amount was a firm 
amount for which the panels would be supplied without increases 
or application of percentage overrides. 
9. Plaintiff claims that any price discussions at the 
August meeting were on an estimate basis only and that the 
agreement entered into was to be one on a time and materials 
basis pursuant to which Plaintiff would bill Tel-Tech on the 
basis of Plaintiff's costs for labor and materials plus a 
percentage override. 
10. Larry Florence was aware during the August meeting, 
however, that Tel-Tech was seeking and contemplating entering 
into a contract with CVDA for the CVDA Job. 
11. Larry Florence was aware in the August meeting that Mr. 
Telford was seeking prices to be used in the CVDA Job and that 
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Mr. Telford would be arriving at and submitting to CVDA a total 
price for which Tel-Tech would do the CVDA Job. 
12. On or about July 6, 1982 Tel-Tech entered into a 
contract with CVDA pursuant to which Tel-Tech agreed to provide 
and install certain dairy equipment and machinery, including the 
control panels, in the CVDA plaint at Amalga, Utah (hereinafter 
the CVDA Contract"). 
13. Tel-Tech utilized the prices discussed with Larry 
Florence in the August 1982 meeting in arriving at its price for 
which Tel-Tech agreed in the CVDA Contract to do the CVDA Job. 
14. Although certain delays and problems occurred the 
control panels were eventually constructed and installed in the 
CVDA Job. 
15. Inasmuch as Exhibits 4, 5, 6, 7f 8 and 10 are not 
admissible, Plaintiff has submitted evidence of only $3,656.53 
in support of its claim for $54,169.40 which was based upon time 
and materials and a percentage override on such time and 
materials. 
16. Even if Exhibits 4, 5, 6, 7, 8 and 10 were admissible 
they contain only Plaintiff's statements as to its costs of time 
and materials and are not supported by source documentation for 
those costs to Plaintiff. 
17. Without source documentation for Plaintiff's percentage 
override there are no time and material costs, except for the 
$1,791.00 of Exhibit 9, to which to apply Plaintiff's percentage 
override. 
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18. Nevertheless, Tel-Tech has admitted a contract price of 
$31,600.00 being the price it claims was discussed as a firm bid 
price during the August 1982 meeting. 
19. Tel-Tech has paid to Plaintiff the sum of $28,378.94 
for Plaintiffs supplying and installation of the control panels. 
20. Absent a contract price, the reasonable loan and high 
values of the control panels supplied by Plaintiff are $37,707.00 
and $33,968.00, respectively, less 10% to reflect prices at the 
time of contracting and performance. 
21. No evidence was introduced at trial of issuance by 
Defendant Industrial Indemnity Company of a surety bond insuring 
payment to materialmen and laborers upon the CVDA Job or the 
contract between Plaintiff and Tel-Tech. 
CONCLUSIONS OF LAW 
Based upon the foregoing findings of fact, the court now 
makes and enters the following conclusions of law. 
1. The Court cannot determine from the evidence whether 
Plaintiff and Tel-Tech entered into a firm bid contract or a time 
and materials contract. 
2. Nevertheless, Plaintiff is entitled to reasonable 
compensation for services and materials performed and supplied to 
Tel-Tech and which Tel-Tech accepted and used in the CVDA Job. 
3. The reasonable value of the services and materials 
performed and supplied by Plaintiff to Tel-Tech is $32,253.75, 
being the midpoint between the $37,707.00 and $33,968.00 high and 
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low values of the services and materials involved less 10% to 
reflect prices at the time of contracting and performance. 
4. Plaintiff is entitled to judgment against Tel-Tech in an 
amount of $3,878.81 as the difference between $32,253.75 and the 
$28,378.94 paid by Tel-Tech to Plaintiff. 
5. Plaintiff is not entitled to judgment against Industrial 
Indemnity Co. 
Dated this W_ day of UUf^ , 1984. 
BY THE COURT: 
B. DEE 
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IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY 
STATE OF UTAH 
AUTOMATIC CONTROL PRODUCTS 
CORPORATION, 
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* 
vs. 
TEL-TECH, INC., CACHE VALLEY 
DAIRY ASSOCIATION AND 
INDUSTRIAL INDEMNITY COMPANY, 
a corporation, 
Defendants. 
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JUDGMENT 
Civil No. C83-7048 
The above matter came on for trial before the Honorable 
David B. Dee on April 5 and 6 and on May 24 and 25, 1984 with 
John L. McCoy appearing as counsel for Plaintiff and with Thomas 
N. Crowther appearing as counsel for Defendants' Tel-Tech, Inc. 
and Industrial Industrial Indemnity Company. The court having 
1 
heard oral evidencef having received documentary evidencef having 
requested and received written final arguments from counself 
having heretofore entered its findings of fact and conclusions of 
law and being familiar with applicable facts and law, 
IT IS HEREBY ORDERED AND ADJUDGED as follows: 
1. Plaintiff have and is hereby awarded judgment against 
Defendant Tel-Techf Inc. in the amount of $3,878.81. 
2. No judgment is awarded in favor of Plaintiff against 
Defendant Industrial Indemnity Company. 
Dated this j £ day of ^ < ^ , 1984. 
BY THE COURT 
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6 
myself and Mr. Crowther, decided that there wasn't really 
any point foreclosing the mechanic's lien when we have 
a surety company pursuant to Section 14-11 - - Section 14-11 
Sequence, Utah Code, to proceed against. So then the 
action was changed down here in Salt Lake County and our 
action here is aaainst Tel-Tech and upon the surety bond 
for the $25,000 balance plus our attorneys1 fees and 
court costs. 
THE COURT: Mr. Crowther? 
MR. CROWTHER: Your Honor, by way of 
background about Tel-Tech, it's a Utah corporation, and 
the nature of its business is selling and installing 
food processing and dairy equipment. Some of the time 
this equipment and the systems that they install is 
partially or fully automated. And Mr. McCoy has said that 
automation has to be controlled in some way, and it's 
done by electrical control panels that are substantially as he) 
has discussed. Rather than going around turning off 
valves manually and opening other valves to get the - -
get the product or liquid where you want it to go or the 
water to clean the system, that can be done automatically 
by a control panel where you have switches or buttons or 
it can be programmed to do things for a certain length 
of time and then change the procedure and do something else. 
In 1981, Tel-Tech started talking to Cache 
Valley about makina some changes and addition to the 
system it had up there. It had had a history of doing 
business with Automatic Control Products for many years. 
Mr. McCoy said there was no written contract in this case. 
We would concur with that. They have never really had 
any written contract between them. They have done many 
jobs. Their relationship up to this point has been good. 
Where there were problems they were able to work them out. 
There's not a history where Tel-Tech would not pay if the 
value was there and they could be convinced of that value 
even if it was an extra that had been made. The evidence 
will show that. The testimony will show though that - -
our testimony will show that the time when the parties 
got together and started talking about Cache Valley and 
about what was aoing to be needed up there, that a firm 
bid price was given, and that was the history of doing 
business with ACP. In fact it's the only way Tel-Tech has 
done business, and they do it as opposed to a time and 
cost basis. 
The testimony will show that the amount that 
is being billed, when you add all the invoices up togetherr 
it's substantially in excess of that firm bid price. And 
in fact what ACP has done is do it on a time and material 
basis where we have even hidden markups. Theoretically 
a time and materials markup would be whatever your costs 
*&i£>*i 
are plus a multiplier. We are beinq billed for a list 
price of parts and not his cost of parts, so there's one 
markup there. Then at the end he applies another multiplier 
to get a different markup. 
So what we're - - our testimony will show 
was a bid price acknowledged. His testimony is going to 
show the time and materials but, further, our testimony 
will show, if the Court decides that the time and material 
is a proper way to approach this matter, and that's not what 
the agreement was between the parties, our testimony will 
show that even as I've stated on a time and materials 
basis that the billing is way too high in comparison with 
the fair and competitive prices that are going on out 
there in the industry. And whether it's a firm bid or 
whether it's time and materials, whatever it is, our 
testimony will show that the amount exceeds the fair and 
reasonable price that's out there in the competitive market. 
I do represent today both Tel-Tech, and the 
surety company has tendered their defense to Tel-Tech, so 
I am representing both of them here today. But as the 
Court is aware really we are talking about should or should 
not this be paid - -
THE COURT: Mr. - -
MR. CROWTHER: - - by Tel-Tech, because 
the only way the surety pays that is if Tel-Tech doesn't. 
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Exhibits Numbers 11 and 13 to 
in evidence.) 
17, inclusive, were admitted 
Q (By Mr. McCoy) Now - -
MR. MC COY: 
a summary I'm looking for. 
THE WITNESS 
THE COURT: 
THE WITNESS 
It may have been October of f 
THE COURT: 
THE WITNESS 
Right about then. 
THE COURT: 
Oh. Excuse me. There's 
: May I make a correction? 
Yes. 
: I said November 
83 but in f 83. 
When you took the 
: When I took the 
All right. 
of '83. 
pictures? 
pictures. 
Q (By Mr. McCoy) Then what is Exhibit - - could 
you identify Exhibit 19-P? 
A This is a list of 
invoices that pertained to th 
also lists the payments made 
pardon, by Tel-Tech on this j 
Automatic Control 
e Cache Valley job 
Products 
and it 
by Cache Valley, or I beg 
ob. It's dated April 5th 
of f83. It shows the total invoices of $54,169 
total payment of $28,378.94. 
of $25,790.34. 
Q That balance, doe 
And then it shows 
.28 and 
a balance 
s that include this - - the 
exhibit here that - - where you hadn't billed Tel-Tech, 
Exhibit 12-P? 
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then. 
A 
Q 
A 
But 
Q 
Tel-Tech 
Yes. 
And that was from the beginning, back : 
Tel-Tech came into existence somewhere 
nearly from the first, yes. 
Do you know how many separate jobs you 
from that time up until the time you did 1 
you've testified about here today? 
A 
Q 
A 
Q 
A 
I would guess a couple hundred. 
A couple of hundred jobs? 
Yes. 
In 1975? 
about 
did for 
the one 
How many control panels would that involve? 
About a couple hundred control panels < 
or more per job. 
Q 
excuse me, 
Tel-Tech 
with 
these 
1 
about 
A 
0 
Tel-
A 
Q 
What per cent of the Tel-Tech business 
Dr one 
- - or 
what percentage of the ACP business came from 
over these years? 
Overall about 20 per cent. 
Okay. And you had never had a written 
-Tech on all of these jobs? 
jobs 
A 
Q 
That1s correct. 
Never had a problem in getting paid on 
- -
That1s correct. 
- - up until the time of the one we're 
here? 
contract 
all of 
talking 
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A Oh, Randy Telford, 
Q Do you recall was it a personal conversation, 
by phone, or how? 
A It was in a group discussion. 
Q Who else was present in that group? 
A I believe Raldo Lanni. 
Q Okay. Where did the discussion take place? 
Well, anyone other than you and Raldo and Randy? 
A I don't know. 
Q Where did the discussion take place? 
A I believe at Tel-Tech's offices. 
Q And what was said about the job? 
A Tel-Tech was trying to be considered by Cache 
Valley to do a cheese plant. 
Q That's what they told you? 
A Yes. 
Q Okay. And they also told you that they would 
like you to do the control panels, did they not? 
A We had been doing control panels for them, 
and the conversation was such that I would expect if they 
were successful, we would do it. 
Q In your mind you were going to be doing the 
control panel work, were you not? 
A There would be no reason to believe otherwise. 
Q Okay. So prior - - you knew a long time prior 
23S 
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to the purchase order that you talk about in August of 19 8 2 
that ACP was going to be doing this job, did you not? 
A Well, there's no sure things, but - -
Q In your mind you felt - -
A In my mind I expected it to happen, yes. 
Q Okay. Did you discuss any prices in that 
meeting that you have just talked about where you and 
Mr. Lanni and Mr. Telford were present? 
A No. 
Q Did you have subsequent conversations later 
with anyone from Tel-Tech where you did discuss prices? 
A Eventually, yes. 
Q When is the first one of those you can recall? 
A About two years later, in August of 1981. 
Q August 18th of 1981, right? 
A That's correct. 
Q And that was at Randy's office? 
A That's correct. 
Q Do you recall who was present? 
A Myself and Randy Telford, Ron Anderson, and 
I think three or four others. I believe Dan Toone, who 
was an employee of Tel-Tech, was there. But I do remember 
the room was crowded and there was only two or three chairs 
and half of us were standing. 
Q What was discussed about prices that day? 
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A I was asked to come down and discuss general 
estimates as to what the cost would be on control panels. 
Q Did you discuss specifically control panels? 
A They had names that they called them, yes. 
Q Did you talk about a receiving control panel? 
A Yes. 
Q Did you talk about all the ones you testified 
about here this morning? 
A No. 
Q Okay. Which ones did you not talk about? 
A We did not talk about the dual CIP control 
panels and what we have been calling the main control panel, 
At that time they called it an HTST panel. But basically 
all of them, with the exception of the dual CIP's. 
Q Okay. Those came into being later, I guess? 
A That's right. 
Q Okay. And did you discuss prices or what it 
was going to cost to do these control panels that you 
did discuss, all of those except the CIP's? 
A That was the purpose of the meeting, yes. 
Q; Right. Tel-Tech needed to give Cache Valley 
a price, right? 
A That's what they said, yes. 
Q. In order to do that they had to have prices 
from you, is that correct? 
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A I assume so, yes. 
Q Okay. Had you seen any drawings by this time 
of what the panels were to be? 
A Not the panels, no. 
Q Had you seen any drawings of any kind? 
A I saw a piping diagram. 
Q Did you ever get drawings of the panels themselve 
A No. They never provided me drawings of the 
panels. 
Q In fact that was what you were to design and 
build; is that correct? 
A That's correct. 
Q The pipe diagrams would assist you in doing 
that because that shows what the panels had to control? 
A That would be very limited assistance in 
building the control panels. 
Q You had never on any other job been given by 
Tel-Tech diagrams or drawings of control panels themselves, 
had you? 
A That's correct. 
Q Had you ever even been given piping diagrams? 
A They usually relied on Mr. Lanni to work out 
the piping diagrams for them. 
Q So Tel-Tech never gave ACP piping diagrams? 
A I can't say they never did. 
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whatever the case may be, or were the invoices mailed to 
Tel-Tech's office at a later time? 
A They were either signed on receipt of the 
materials and hand carried to their office or hand carried 
to the office and signed there. 
Q Okay. And each of the invoices you've talked 
about here this morning or at least some of them had your 
handwritten detail of the parts that went into them, the 
labor and what have you? 
A That's right, attached to them. 
Q Did that accompany the invoice to Tel-Tech's 
office? 
A No. 
Q When did you supply Tel-Tech with that or did 
you ever supply Tel-Tech with that? 
A I offered that when I met with Randy Telford 
in April of 1983 to try to help him reconcile where he 
was coming from and to show him that we were treating him 
fairly, but he didn't wish to go into those details. 
Q Up to that point Tel-Tech had never had access 
to the backup documents? 
A No, and not on any other job in the history of 
our business dealings. It wasn't a normal conduct of the 
business. 
Q Okay. Tell me how you arrived at the final 
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price you would charge Tel-Tech for one of those panels. 
A' I used basically the same system that I had 
used on jobs that I'd quoted them in the past. I took 
wnat I considered a landed cost meaning that it would 
include freight and whatever handling and ordering and 
so forth in my shop. I would take a landed cost and 
either estimate - - either estimate labor, or in this 
case I added up the labor so this would be more accurate 
when I estimate. I would put a margin in of potential 
error in there when I would put a little bit more in for 
time anticipating that there could be overruns. In this 
case they paid exactly what they got, so this was a better 
deal than they would normally had - - normally have gotten. 
Q This wasn't based in any way on what your 
estimates were at that meeting back in August of 19 81? 
A Absolutely not. 
Q Will you tell me again what you mean by 
"landed cost" of materials? What do you mean by "landed"? 
A That would be an average cost at my shop 
including what I considered necessary for freight, for 
handling, for tying up inventory for long period of time. 
Q Maybe we can short circuit them. 
Let me tell you what I understand. Well, let 
me ask you another question first. 
In your mind were you really charging on a time 
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and material basis? 
A I was in my mind charging them the same way 
I had charged them for the past seven years. 
Q Did you consider that to be a time and materials 
basis - -
A Yes. 
Q - - when you charged for your time and materials 
and charged them for a certain markup on that? 
A Yes. 
Q So let's look at materials only for a minute. 
You're talking cibout your cost of materials but you're 
evidently not referring simply to your costs from the 
manufacturer, are you? 
A That's correct. 
Q What did you take into account in addition to 
that cost or did you - - did you even use - the manufacturer's 
cost? Let me ask it that way. 
A I used the manufacturer's cost to me from the 
manufacturer and then put in at my discretion what I 
felt my risk was in getting it here and my risk in getting 
it there. 
Q Didn't you use the manufacturer's listed price 
even though you didn't pay listed price? 
A I used it as the basis to determine my price. 
Q Tell me how you did that. 
30 
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Tel-Tech? 
A All of them. 
Q How many would that be? 
A Well, we thought about 200 over the years. 
Q So since 1975 you have done roughly 200 jobs 
for Tel-Tech? 
A That's my guess. 
Q Okay. Have all of those - - are you generally 
familiar with those 200 jobs? 
A Yes. 
Q Were those jobs about the same - - about the 
same size as this one was? 
A No. 
Q Were they larger or smaller? 
A They were smaller. 
Q Could you give us an idea of how much smaller? 
A Any one of the nine panels involved in this 
Cache Valley would be a typical job. 
Q Any one of - -
MR. CROWTHER: Your Honor, may I ask a 
question on voir dire? 
THE COURT: You may. 
VOIR DIRE EXAMINATION 
BY MR. CROWTHER: 
Q On these other jobs was the pricing and billing 
o *^  
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A Approximately a year and a half. 
Q Was that the commencement of your employment 
after your schooling or was there something prior to that? 
A There was one more prior to that, Bonewitz 
Chemical Company, which again is related to the dairy 
food industry. And I was with them for about a year and 
a half. 
Q And what were your duties there? 
A Got involved in basic engineering and some 
drafting. 
Q Are you acquainted with an individual by the 
name of Larry Florence? 
A Yes. 
Q The person who testified here yesterday? 
A Yes. 
Q And with Automatic Control Products, Inc.? 
A Yes. 
Q How long have you known that company and that 
individual? 
A Approximately 7 years. 
Q How did that relationship come about or that 
acquaintance come about? 
A We became acquainted with Larry and Raldo, the 
President of ACP, because he was one of our customers and - -
Q Who was one of your customers? 
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A Raldo Lanni was. At the time he was with 
Cream 01 Weber Dairy. 
Q Okay. 
A So I became acquainted with him and their 
ability to construct control panels and we began working 
with them from that point on and gradually progressed to 
where we are. 
Q So Automatic Control Products has done business 
with Tel-Tech? 
A Approximately 7 years. 
Q Seven years. And describe in general the 
nature and type of business that has been conducted 
between those two companies. 
A Basically one of us needing control panels 
for the various contracting jobs that we had, going to 
them, making explanations of the needs to control, and 
they would then construct the panels for us and put them 
on the job. 
Q Has this occurred on a competitive basis, or 
been sporadic? 
A No. It's been very consistent for the entire 
length of time we have done business. 
Q Has the business you have done with Automatic 
Control Products ever been governed by written contracts? 
A No, it has not. 
r?pi 
7 
Q Give me an example of when you have them build 
a control panel for you, taken out of your history on how 
that comes about, how you contact them, how you let them 
know what you need to have done, and how you arrive at 
prices. 
h A very typical situation is, and we have had 
a very comfortable situation, and it might be we call 
them up or see them in person and say we need a panel 
that will turn on and off "X" number of pumps, open and 
shut "X" number of valves. Anything over and above that 
we might explain. And that would basically be the extent 
of the explanation. 
Q In the beginning, in 19 75, who would you 
contact, what person? Who at Automatic Control Products 
would you go to? 
A Raldo Lanni. 
Q Did that later change? 
A We stayed very close with Raldo on the engineer 
side, but we had close contact with Larry, also, in that 
he is in Salt Lake and Raldo was in Ogden. 
Q Historically how would you arrive at the prices 
on a job that was to be paid to Automatic Control? 
A Pretty much the way I just described. We would 
verbally discuss it and they would come back at us with 
a price, and that was the extent of it. We would live 
1 with it and they would live with it, 
2 Q Has there been a give and take in that 
3 relationship with respect to prices? 
4 A Yes, very much so. We have had very few 
5 problems. However, when there was a probleir., there's never 
6 been a situation where we couldn't work it out. 
7 Q How were you able to work it out? 
8 A In some cases if they went over on a panel 
9 we would - - if it was considerable, we would take a look 
10 at the job, go back to the customer, discuss it with him, 
11 if it was a problem that way. A lot of times if it was 
12 not that great of an increase and we felt we could absorb 
13 it, sometimes we did. 
14 Q Has Tel-Tech ever done business with Cache 
15 Valley Dairy Association? 
16 A Yes, we have. 
17 Q When is the first time it did so? 
18 A Probably in about 1978, '79. 
19 Q And did that involve the contract that we've 
20 been discussing? 
21 A No. 
22 Q Okay. Did it later do business with Cache 
23 Valley on another job? 
24 A Yes. 
25 Q When did that start? 
9 
A We started talking with them in 1979, f80. 
We put together a contract in July of f82. 
Q Does that involve the agreement that has been 
discussed in court here yesterday? 
A Yes, it does. 
Q Let me show you what's been markd as Exhibit 
22-D and ask if you can identify it? (Indicating.) 
A Yes. This is a contract between Tel-Tech 
and Cache Valley Dairy Association. 
Q Did that contract in any way involve control 
panels that we have been discussing here yesterday? 
A Yes, it did. 
Q In what way? 
A We have a price included in that contract for 
control panels that we purchased from Automatic jntrol 
Products. 
Q Did you follow the usual form - - when I say 
"usual," I'm talking about Tel-Tech. Did you follow the 
usual course you described in meeting with Automatic 
Control Products and arriving at what was going to be done 
and what the price was going to be? 
MR. MC COY: I object to that, Your Honor, 
as being leading. 
THE COURT: Overruled. Go ahead and 
answer the question. 
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A 
Q 
Originally, yes, we did. 
Did you have actual personal discussions with 
Mr. Florence before arriving at a finality, so to speak, 
with respect to what was going to be done and what the 
purchase 
A 
mind it i 
Q 
A 
Q 
can reca 
A 
'81. 
Q 
A 
myself. 
Q 
A 
Q 
and what 
A 
price would be? 
Yes, based on the past relationship, in my 
tfas - - it followed. 
Did you have the discussion? 
Yes. 
When was the first such discussion that you 
11? 
It would have been approximately June or July of 
And who participated in that discussion? 
The original discussion was just Larry and 
Where did it occur? 
In my office. 
Okay. Could you tell me what was discussed 
was said by whom? 
Yes. We looked at a drawing that was on my 
wall that had been given to us by Cache Valley, by a 
previous 
like we 
contractor, and we walked through the process 
do on every other contract. 
MR. MC COY: Well, Your Honor, I don't - -
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I think that's conclusionary. I object to it. 
Q Can you tell me again what you said and what 
he said? 
THE COURT: Wait a minute. Wait a minute. 
MR. MC COY: It's conclusionary. I 
ask it be stricken. 
THE COURT: How? 
MR. MC COY: "We walked through the 
process like v/e do on every other contract." 
THE COURT: No. He's been asked, your 
client, the course of conduct he had with Tel-Tech during 
the course of the interviews on the examinations that 
you had earlier on the plaintiff's case. I'm going to 
overrule your objection. 
MR. CROWTHER: Thank you. 
You may go ahead. 
THE WITNESS: Can you refresh - -
THE COURT: You went over the thing that 
was on your wall like you have done in other cases before. 
THE WITNESS: Okay. 
THE COURT: Then what? 
THE WITNESS: At that point we walked 
through the process. I call it walking through. In other 
words we have to go from point "A" through point "B", right 
on through the process. And we discussed a panel to do 
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this, a panel to do that, and came up with verbal estimates. 
And that was basically the course of the meeting. 
Q (By Mr. Crowther) Okay. Did you make any 
written notes with respect to that meeting? 
A Yes, I did. 
Q Let me show you whatfs been marked as Exhibit 
20-D and ask if you can identify it? (Indicating.) 
A Yes. 
Q What is it? 
A These are the original notes that I put down 
approximately 10-15 minutes after the conclusion of my 
meeting with Larry. 
Q And let me show you what's been marked as 
Exhibit 21-D and ask if you can identify it? (Indicating.) 
A Yes. These are the figures that were taken 
from my notes and transposed onto a compilation sheet 
that I used for putting together the entire price on the 
contract. 
Q Would you explain to the Court what the numbers 
are that you have on Exhibit 20? 
THE COURT: No. No. No, you don't. Not 
ftil you offer it and see if I am going to let it in. 
MR. CROWTHER: I'm sorry, Your Honor. 
We would offer Exhibits 21 and 22. 
THE COURT: 21 and 22? 
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A Then extending out to the third column shows 
an estimated cost of $3,000. And I have a note directly 
above there that says, "Note. Should include profit. Keep 
in for extra." And if you go to the far right-hand column - -| 
Q Okay. That's cost each. What does that mean? 
A Cost each is the price ACP - - from ACP to 
Tel-Tech. 
Q Okay. 
A Okay* Then to the far right-hand column you 
see "Approximate profit" margin of a thousand dollars which 
reflect we have a little bit extra in there anticipating 
any possible changes or whatever. 
Q Okay. Then columns 2 and 3 are just totals 
of the preceding columns; is that correct? 
A That's correct. 
Q Okay. Then down below "Dual eductor CIP systems, 
two-tank system." Does that have any meaning? 
A Yes. The dual eductor CIP notation of $35,000 
total would include the panel and all Tel-Tech's related 
equipment. I did not take the panel out of there since 
this is something we built over the years many, many times, 
so I really knew what 
approximately 5 
Q 
A 
The 
Yes. 
to 6, 
part 
. the 
000. 
that 
figure 
ACP was 
was. It wou 
providing? 
Id have been 
19 
Q So what column would you add that 5 to $6,000 
to up above? 
A If you added to the cost total, you would come 
up with the total cost from ACP to Tel-Tech. 
Q Of how much? 
A It would be 30,000. Let's see. Yeah, 31,600. 
Q Okay. Is that the amount that in your mind 
you understood was going to be the cost from ACP at the 
conclusion of that meeting? 
A Yes, it is. 
Q Now, in looking at the panels there we have 
a receiving panel. Did that panel in fact get built? 
A Yes, it did. 
Q Then we have double 0 panels. Kow many are 
we talking about in the plural there? 
A Two. 
Q Did they actually get built? 
A No, they did not, 
Q What happened there? 
A We changed that. The panels were to have been 
to control the main process which we ended up building 
one panel instead of two to do the same job as two. 
However, in our mind we kept the price in there at that 
realizing that there could have possibly been some savings 
in that the enclosure, we would have saved one enclosure 
274 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
the process panel? 
A No. Just one. It equates out one CIP and 
picking up the second eductor system in my note further 
down the page, 
Q Okay. Then we have the main panel in that 
far left column. Did that one actually get built? 
A Yes, it did. 
Q Was there any discussion in that meeting that 
you have been testifying about about Tel-Tech ibeing billed 
on a time and materials basis? 
A None whatsoever. 
Q Had you ever done business with ACP on a time 
and materials basis? 
A Not at all. 
Q Had you ever done business with anyone else 
providing panels to you on a time and materials basis? 
A No, sir. 
Q Was there a total price that Tel-Tech agreed 
to do the Cache Valley project for? 
A Yes, there was. 
Q And did that include the price - - prices that 
you have just been discussing from ACP? 
A Yes, it did. 
Q Could you tell the Court in Exhibit Number 22-
where those prices are? 
22 
A They would be on page 25 as far as terminology 
and 26 on the contract grouped in with our price of our 
material, et cetera. 
Q What is that price of your materials? 
A The total, including installation, which does 
not reflect installation on the panels, is $661,199. 
Q Did you separately break out the cost of the 
panels or are they just lumped into the amount? 
A They are lumped. They are described in the 
terminology on the previous page. 
Q Even though the number wasn't separated out, 
what was the number? 
A The number with our margins would have been 
about $37,000. 
Q And when you say your "margins," what are you 
talking about? 
A Eighteen per cent. 
Q Is that your profit? 
A That would have been our profit. 
Q How much of that 37,000 number would be profit 
and how much was your cost from ACP? 
A Our projected cost was 31,006. 
Q Other than what you have already talked about, 
was there any fund on that job to pay any additional 
charge from ACP? 
37H 
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|Mr. Telford 
Lanni. 
Mr• Lanni. 
• 
Next 
MR. 
THE 
CROWTHER: Thank you. 
COURT: All right. Thank you, 
witness? 
MR. 
THE 
Actually I 
the exhibits. Be sure 
called as a 
first been 
witness in 
duly sworn, 
Thank you. 
BY MR. CROWTHER: 
Q 
CROWTHER: We will call Mr. Raldo 
COURT: Come forward and be sworn, 
think my clerk is losing some of 
we check on the exhibits at noon. 
RALDO LANNI, 
i behalf of the defendants, having 
testified as follows: 
You may be seated. 
DIRECT EXAMINATION 
Would you 
Court, please? 
A 
Wisconsin. 
0 
A 
Q 
subpoena? 
My name is 
Did 
Yes, 
1043 
Mr. 
state your name and address for the 
Raldo Lanni. I live in Marshville, 
you want the full address? 
please. 
County Trunk. 
Lanni, are you here today pursuant to 
437 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A 
Q 
A 
and builds 
systems as 
Q 
A 
Wisconsin. 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
there? 
ai^  
Yes, I am. 
What is your profession or occupation? 
I'm a chief engineer for a company that designs 
electrical control systems as well as processing 
well as evaporators. 
Who is that company? 
Paget, P-a-g-e-t, Equipment Company of Marshville! 
How long have you been employed there? 
About two and a half years. 
What did you do before that? 
I was chief engineer for Western General Dairies. 
In Utah? 
Yes. 
How long were you employed by that company? 
Ten years. 
And what were your duties and responsibilities 
THE COURT: You're trying to establish 
him as an expert? 
Your Honor 
expertise. 
MR. CROWTHER: Yes, by way of experience, 
MR. MC COY: I'll stipulate to his 
He worked - -
THE COURT: He worked for your company? 
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1
 MR. MC COY: As a matter of fact he was 
2 president of the company. 
3 THE COURT: All right. I will take him 
4
 as an expert. You can save some time. 
5 MR. CROWTHER: Thank you, Your Honor. 
6 Q You were formerly - - would you tell the Court 
7 in what way you were formerly associated with ACP? 
8 I A I was the principal founder and president of 
9 ACP. 
10 Q And when did you cease having a relationship 
1t with ACP? 
12 A Early in 1981. 
13 Q Was there a reason for that? 
14 A Yeah. The company looked like it was not going 
15 to prosper to the point it could support three separate 
16 individuals. And being fully employed, I felt that I 
17 couldn't afford to spend any more time witJi the company, 
18 and I received remuneration for some of that. 
19 Q While you were associated with it, what were your 
20 duties or what areas did you take care of? 
21 I A I did most of the technical engineering along 
22 with Bill Robbins who was a third partner in the corporation 
23 Q Did you design electrical control panels? 
24 A Yes. 
25 Q Did anyone else other than you in the beginning 
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M. 
there? 
A Yes, 
Q When did that start? 
A About the same time he started in business. 
Q Was that a fairly regular thing? 
A Yes, it was. 
Q Could you give us your best recollection of how 
many jobs and how many panels were done from then until the 
time you left? 
A Possibly 25 panels. 
Q Did you participate in the costing of those 
panels and pricing them to Tel-Tech? 
A All of them. 
Q All of them. 
What were your activities with respect to that 
pricing? 
A Well, we established a procedure where we would 
take our exact cost and then we would look at a percentage 
of markup. We had three methods of determining the 
percentage of markup. We had a multiplier of 1.43, 1.15, 
and 1.25. This 1.43 represents a full 30 per cent markup, 
1.35 approximately 26 per cent, and 1.25 would be a 20 
per cent markup. We would then determine which one we 
would use predicated on the job, the customer and - - and 
our low, whether we needed the work or whether we didn't 
91 
1
 THE COURT: All right. 
2 Q When you were at ACP and buying at - - under 
3 list price, what was your multiplier then? 
4
 A I don't remember exactly what it was, 
5 Q Do you remember approximately? 
6 A Oh, .32, .30 sticks in my mind. 
7 Q And when we say you buy at a multiplier of .32 
8 f or .30, what percentage of the listed price are you saying? 
9 A If it was a dollar listing and our multiplier 
ie was .30, we would spend 30 cents to buy it. 
11 Q Okay. Do you Know of any reason why ACP 
T2 couldn't have continued to buy at those prices after you 
13 left? 
14 A I know of no reason whatsoever. 
15 Q Okay. Now, whan you did this costing, in your 
16 markup that was to arrive at your cost? 
17 A Uh-huh. 
18 Q Then how did you inform Tel-Tech what the price 
19 was going to be? 
20 A Well, we would - - we would figure out the 
21 percentage, our cost of material, and add a percentage for 
22 profit. We used a markup, the labor as well as the material, 
23 and gave that cost to Tel-Tech. 
24 Q So you were billing Tel-Tech a final price or 
25 were you going to bill them time and materials? 
92 
A We never did time and materials. It was always 
a firm figure. 
Q Even with Tel-Tech? 
A Yes. 
Q Do you know whether it's standard or not 
standard in the industry for people in the business of 
ACP to work on a time and materials contract? 
A I don't know of anybody who does. 
Q You don't in your company either? 
A No. 
Q Do you know why in the industry that was common, 
to work on time and materials? 
A In our industry it's a competitive business, 
and generally the stuff is put out for bid, and you have 
to do what we call a hard-nose contract or bid in order 
to compete with competition. 
Q And would you be able to do so effectively if 
you were doing it on time and materials? 
A Well, time and materials is like having an 
open checkbook, you-know. You can run away with it. 
Q Have you ever seen time and materials contracts 
in this business even though they are not the norm? 
A Not in the panel business, but I have seen it 
in construction as such. I used to hire a lot of contractors 
on time and materials, but we had three prerequisites. One 
Lit 
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A Yes, I have. 
Q And have you computed - - well, let me ask you 
this first. 
The amount billed on the invoice there is 
$10,000, is that correct? 
A Yes, it is. 
Q Have you personally inspected and viewed that 
same process panel as it exists up in the Cache Valley 
Dairy plant? 
A Yes, I have. 
Q When did you do that? 
A I did that Wednesday night. Tuesday night 
or Wednesday night. I don't remember the exact night. 
THE COURT: I think the record would be 
a bit clearer if you indicate what invoice we're looking 
at that had the $10,000 amount by its exhibit number. 
MR. GROWTHER: 7-P, Your Honor. 
THE COURT: 7? 
MR. CROWTHER: 7-P, right. The same one. 
THE COURT: Okay. You say the amount 
billed on that is 10,000 what? 
THE WITNESS: $400. 
MR. CROWTHER: $400. 
THE COURT: All right. Thank you. 
Q (By Mr. Crowther) Did you come to a conclusion 
455 
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in your mind of what the f a i r compet i t ive value of t h a t 
panel would be? 
A Yes, I d id . 
Q And what was your number? 
MR. MC COY: Objection, Your Honor. No 
foundation. 
THE COURT: Overruled. Go ahead. Tell 
us what you - -
A Using my own figures I came up with a - - a 
fair market value of that panel at 6230, $6,230. 
MR. CROWTHER: Okay. 
Q Now, going back to ACP's invoice, Exhibit 7-P, did 
you compute based on his parts and labor and multiplier markup 
what his percentage of markup would be on that invoice? 
A Yes. According to my estimate of what the 
items should cost, his percentage of profit would be 53 
per cent. 
Q And if we used your - - your value of $6,230, 
what would his profit be? 
A I didn't compute that. Would you like to have 
me compute it? 
Q Yeah. I understood you had. 
A No. That was from a cost factor. I computed 
my cost factor and used his billing price. 
Would come to a - -
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cent 
Q 
A 
Q 
then? 
A 
Q 
addition to 
A 
Q 
to what it i 
Oh. 
- - 200 per cent markup on the product. 
That's what I was 
Uh-huh. 
Okay. And did you 
the 
Yes, 
And 
process panel? 
I did. 
was the markup 
tfas on the process 
the same basis. 
laid 
cost 
MR. MC COY: 
I don't think 
for such testimony. The 
and va 
I can1t see 
lues 
how 
is incompetent 
after. It would be 200 per 
review the other invoices in 
on those fairly similar 
panel? 
I object, Your Honor, on 
there's sufficient foundation 
testimony with respect to 
in this particular instance. 
possibly a person can testify as to what 
1 these things are worth if they 
were built. 
THE COURT: 
Go ahead and teLl 
THE WITNESS: 
THE COURT: 
the other invoices you looked 
THE WITNESS: 
THE COURT: 
MR. CROWTHER 
weren't around when they 
Overruled. 
me what this is, Mr. Lanni. 
Will you repeat the question? 
Were the markups similar on 
at? 
Yes, they were. 
Next question. 
Okay, 
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Q (By Mr. Crowther) Mr. Lanni, if you were to 
bid the job that you saw up at Cache Valley, and as you 
see reflected on the invoices you reviewed at the parts 
prices and the labor prices and at the markups that 
Mr. Florence used, would you reasonably expect to be awarded 
the job? 
A 
Q 
A 
that would 
Q 
A 
Q 
1 about? 
A 
leading* 
Q 
No. If it was a competitive situation, no. 
Why not? 
The prices are high and you can find competition 
bid under you. 
Significantly? 
Yes, Uh-huh. 
Consistent with the numbers you just testified 
Yes. 
MR. MC COY: Objection, Your Honor. He's 
THE COURT: Overruled. 
When you went up to the Cache Valley plant, 
as you testified, and examined the process panel, did you 
also examine other things up there? 
A 
panel, the 
main panel, 
I examined all the panels involved, the process 
receiving panel, the two dual CIP units, the 
the three valve boxes and the panel containing 
the six instruments, six - - yeah, Anderson instruments. 
A ±a 
105 
Q The enclosure around the Anderson instruments? 
A The enclosure around the instruments, uh-huh. 
Q Okay. And are these the same type panels you 
have experienced in dealing with building and costing? 
A Yes. Uh-huh. 
Q Based upon that examination and based upon your 
experience in the industry, have you formed an opinion as 
to a value on each of those panels as you did on the process 
panel? 
A Yes, I did. 
Q Could you give me what those values are? 
A On the receiving panel I have two figures here 
predicated on the formula we normally used to determine 
a margin of profit, a low and high end. 
Q Let me stop you there before we go that far. 
Is there a normal or a standard profit that 
a subcontractor like ACP makes in the marketplace? 
A Yeah. Generally as a rule most - - putting 
panels together is like a contracting business. And 
essentially that's all it is because you buy components. 
You don't design any components. You buy them and 
assemble them as a contractor would build a house or a 
contractor would build a building. Consequently they 
fall under this category and your profit margin falls 
under the same as a contractor. A net profit for most 
106 
contractors would fall between 10 per cent and 15 per cent 
depending on the volume of business you do. Your markup 
could be anywhere from 10 per cent to 15 per cent of your 
cost depending again on the situation you find yourself in. 
Q Would it ever be normally as high as 50 per 
cent or 200 per cent as you calculated it to be on the 
process panel? 
A Very seldom in a competitive situation. I 
won't say you would never get into it, but not in a 
competition situation. 
Q Letfs get back to what your fair market value 
would be on competitive - -
MR. MC COY: Your Honor, anything having 
to do with fair market competitive value is irrelevant 
and immaterial because this wasn't a competitive bid job, 
and I don't think that's the basis upon which any - - under 
any stretch of the imagination that's before the Court. 
THE COURT: Well, I think fair market 
competitive value is probably a misstatement of what 
he wanted to talk about, Mr. Crowther. This wasn't a 
competitive job. Probably what you want Mr. Lanni to 
answer is the question what would the value - - what would 
the cost of the job be had he been bidding say on something 
like that. 
Q Had you be doing these jobs, would the values 
460 
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be the same as you told me you had computed? 
A 
Q 
would you 
about to 
A 
Q 
A 
i would be 
Q 
Whatfs th 
A 
high end 
Q 
A 
Q 
A 
is that? 
What? 
If you had done the job up at Cache Valley, 
L have valued and charged the numbers that you're 
talk about? 
Yes, I would. 
What would they be for the receiving panel? 
The low end would be 2785 and the high end 
3186. 
What do you mean by a low end and high end? 
te difference? 
The low end is a 20 per cent markup and the 
is a 30 per cent markup. 
And that's the markup you would use? 
Sure. 
Okay. What's the next? 
Okay. 7692 for the main panel. 
THE COURT: Wait a second. What panel 
THE WITNESS: The main panel. 
THE COURT: Main panel? 
THE WITNESS: Uh-huh. 
THE COURT: All right. High - - rather 
low is what? 
THE WITNESS: 7692. 
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THE COURT: Okay. 
THE WITNESS: High is 8800. 
(By Mr. Crowther) Okay. The next panel? 
Receiving CIP, 4466 for the low, 5109 for 
THE COURT: Receiving room CIP? 
THE WITNESS: Yes. 
THE COURT: Uh-huh. 
(By Mr. Crowther) Okay. The next one? 
Process panel, 5446 and 6230. 
THE COURT: 5446? 
THE WITNESS: Yes. 
THE COURT: And the next number? 
THE WITNESS: 6230. 
THE COURT: That's the process panel? 
THE WITNESS: Process panel. 
THE COURT: Okay. 
(By Mr. Crowther) Next one? 
Process CIP, 4466 on the low end, 5109 on 
end. 
Valve box "A"? 
THE COURT: Valve - -
THE WITNESS: Yes. 
THE COURT: Valve box "A"? 
THE WITNESS: Uh-huh. 
JLiia, 
Q {By Mr. Crowther) What numbers do you have? 
A 3718 on the low end and 4245 on the high end. 
THE COURT: Okay. 
Q Next one? 
A Valve box "B", $3,072 on the low end and 3514 
on the high end. 
THE COURT: Uh-huh. 
A Valve box "C", 1323 on the low end and 1514 on 
the high end. 
The last one, their recorder panel, I gave one 
price at around a thousand dollars for that because there 
was really nothing attached to it but the enclosure. 
THE COURT: Low and high is the same? 
THE WITNESS: Same thing, yes. Uh-huh. 
Q (By Mr. Crowther) Okay. Then have you 
totaled those figures, as to what the total low value and 
the total high value would be? 
A The total low value is 33,968 and the high 
value is $38,707. 
MR. MC COY: Excuse me. Could you repeat 
the last figure again? 
THE WITNESS: Sure. 38,707. 
MR. MC COY: Thatfs the total? 
THE WITNESS: Thatfs the high total, yes. 
Q (By Mr. Crowther) Will you explain to the Court 
463 
110 
the process you went through to come up with these numbers? 
A I examined the panels, wrote down the number 
of components that were in the panels, the number of 
termination points in each panel, the size of the panel, 
and then calculated at my cost what these things would 
cost and added a 30 per cent margin to it to come up with 
the final figures at the high end. Twenty per cent for the 
low end. 
Q And did you - - or did you put down on paper 
your computations with respect to those numbers? 
A Yes. Just listed them in this manner. 
(Whereupon, some documents 
were handed to counsel.) 
(Whereupon, some documents 
were marked for identification as Defendant's Exhibit 
Number 38.) 
Q Mr. Lanni, I show you what's been marked as 
Exhibit 38-D, and is that the computations you used to 
come up with the values you just testified to? (Indicating.) 
A Yes, they are. 
Q Okay. The front page contain your totals you 
just testified to as the high and the low? 
A Yes. 
MR. CROWTHER: Your Honor, I move the 
admission of Exhibit 38-D. 
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A No. His attorney did. 
Q Okay. And when were you served the subpoena? 
A Wednesday or Thursday. I donft remember which 
day, 
Q Of this week? 
A Yes. 
Q Then did the subpoena tell you just to show up 
here in court? 
A Yes. 
Q Then in response it didn't tell you to go to 
Logan, did it? 
A No. Leonard had asked me to look at these 
panels, and I agreed that I would. I didnft think I was 
to testify at any type of hearing (indicating). In fact, 
I was scheduled to leave long before the hearing, and I 
cnanged my plans to stay here, - -
Q Okay. 
A - - and I intimated that maybe I would leave 
anyway unless I was subpoenaed. 
Q So in any event your Exhibit 38-D here arose 
then out of a visit by you to Logan at the Cache Valley 
Dairy plant there? 
A Yes. 
Q Did anyone accompany you on that visit? 
A Just the night supervisor. 
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about getting permission to look at - -
A No, I did not. 
Q - - these panels? 
You did not talk to anybody? 
A No. 
Q Except for the night supervisor? 
A That's right. 
Q Did you know the night supervisor? 
A No, I didn't. 
Q Okay. Did you take - - did you have along with 
you any catalogs or anything of that nature, any pricing 
lists? 
A When I went to Cache Valley? 
Q Yes. 
A No, I did not. 
Q Did you - - what did you do while you were 
there? What did you - - did you take any notes? 
A Yes, I did. 
Q Do you have those notes with you? 
A Yes, I do. 
Q Can you produce those? 
A Yes, I can. Would you like to see them? 
Q Yes. 
A Here they are. 
(Whereupon, some documents 
4S2 
* looked at the plans, correct? 
Z I A Yes, sir.. 
3 Q And is that — how is it you generally analyze a job?] 
4 A Most generally a job that we 1re given or 
5 that we are bidding, we have been given to us a set of 
S specifications defining how they want the system to work, 
7 individual components, not necessarily by brand name, but 
8 how they want it to function and also preliminary diagrams 
9 or rough diagrams showing how they want it put together. 
10 Q And did you have such a - - such a specification 
H sheet in this case? 
X2 A No, sir, I did not. 
13 Q But you were analyzing it from the standpoint 
14 as built project? 
15 A That's correct. 
16 Q So you wouldn't have needed a spec sheet? 
17 A That's correct. 
18 MR. MC COY: I've no further questions 
19 of this witness, Your Honor. 
20 THE COURT: Cross-examination, Mr. Crowther 
21 CROSS-EXAMINATION 
22 BY MR. CROWTHER: 
23 Q Mr. O'Hara, you have not reviewed the panels 
24 I as they are installed in the plant, have you? 
25 A No, sir, I have not. 
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A No, sir. We could not design and build from 
those drawings. 
Q Okay. Do you understand what these panels 
that are depicted in Exhibit 56 do functionally? 
A In conjunction with the as built drawings, yes, 
sir. 
Q Okay. For example tell me what the main 
control panel does. 
A As far as operational function? 
Q Well, you reviewed the job and bid it out, 
said this is v/hat we could build it for, so I assume when 
you put a price in there for the main control panel you 
also understand what it's designed to do and what it's 
supposed to do. 
A No, sir. I cannot do that. 
Q What about the other panels? Do you know 
what they are supposed to do? 
A As far as what functions they are controlling, 
no, sir. 
Q Wouldn't it help you in building them if you 
knew what they were supposed to do? 
A Yes, sir. 
Q In fact it would have a great deal to do with 
the cost to charge to do that. 
A That's correct. 
-UL, 
1
 Q But you didn't know that when you produced this 
2
 estimate thatfs been marked as Exhibit 5 8? 
3
 A That work was already done. 
4
 Q You didn't even look at that work? You don't 
5 even know what those control panels actually do up there? 
6
 A No, sir. 
7
 Q And you didn't bother to go up and look at 
8 them and observe them before you bid them? 
9 A No, sir. 
10 Q Now, if I were to come to you tomorrow and ask 
11 you to bid a job for me because I want certain control 
12 panels and told you that the identical control panels were 
13 installed in a job somewhere, wouldn't it be helpful for 
14 you to go look at them? 
15 A Not necessarily. If you had existing prints 
16 from the panels and/or particularly as built drawings, 
17 (indicating), it would not be necessary for me to go look 
18 at them to build them. 
19 Q But you can't tell me it wouldn't be helpful, 
20 can you? In fact wouldn't it save you drafting time and 
21 money if you went and looked at them* and were very familiar 
22 with them? 
23 A No, sir, I don't believe so. Primarily because 
24 if you've got the as built drawings from a previous set - -
25 Q Well, if you don't know what those panels in 
&S5 
-U± 
1
 would that allow you to build the panels? 
2
 (Whereupon, a document was 
3 handed to the witness.) 
4
 A Sir, from your May 21st letter I could start 
5 designing, particularly with the piping diagrams. 
6
 Q Okay. You would be able to do that then? 
7 A That's correct. 
8 Q Okay. Now, if you built 200 hundred of these 
9 panels over the last couple of years that would greatly 
10 assist you? 
11 A Yes, sir. 
12 Q That would save tremendously on your design 
13 costs and engineering costs, wouldn't it? 
14 A Not necessarily, no, sir. 
15 Q Well, not necessarily but having that much 
16 familiarity with something you designed 200 times before 
17 certainly cuts down on the time, doesn't it? 
18 A Yes, sir, it would. 
19 Q Cuts down on the number of errors that would 
20 be made, doesn't? 
21 A Errors in what aspect, sir? 
22 Q In designing. For example designing something 
23 that's supposed to work one way and doesn't quite do it. 
24 If you have done it 200 times before you have made about 
25 all the errors you're going to make, haven't you? 
C^l 
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1
 grounds and for the reason that there's a vast amount of 
2
 physical evidence that needs to be correlated and 
3
 I substantiated and by verbalism would necessitate to an 
extent a protracted final argument that might not be as 
5
 helpful as putting it in writing. Then after submitting 
6
 it in writing, if they wish to have oral argument after 
7
 the Court has received the benefit of written arguments, 
8 then we will give them that argument. 
9 So with that instruction, Mr. McCoy indicates 
10 he just has a couple of questions to ask Mr. Telford and 
11 then we'll conclude this trial without the benefit of 
12 final arguments, 
13 MR. CROWTHER: Your Honor, may I make 
14 one request, that - - a clarification about submitting 
15 the final argument in writing? I presume and request v/e 
16 do that in tha same procedure we would do it if we were 
17 doing it orally, that'Mr. McCoy submit one, and then I 
18
 submit, and then he, of course, has the last rebuttal. 
19 THE COURT: Certainly. You would follow 
20 the same format you would if you were doing it orally. 
21 MR. CROWTHER: Okay. Do you want to put 
22 days on response time? 
23 THE COURT: I will give Mr. McCoy five 
24 days to put it in writing, and you five days to respond, 
25 and him five days to respond finally, and then I will have 
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recess. 
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following 
open court 
we have 
that it controls is no different than 
sold over the past years* 
And it's only that one panel that's significantly 
In my 
Okay. 
i.n. and 
further 
..) 
opinion, ye* 
Thank you. 
THE COURT: 
MR. MC COY: 
THE COURT: 
MR. MC COY: 
reconvened < 
proceedings 
THE COURT: 
5 • 1 
Cross-examination, Mr. McCoy? 
Just a moment, Your Honor. 
Let's take just a five-minute 
Thank you, 
(Whereupon, court recessed 
at 11:30 a.m., when the 
were entered on record in 
The record should reflect 
that counsel for plaintiff and defendant at the direction 
of the Court agreed to submit 
writing, and that 
chambers, rather • 
their final arguments in 
1s what we have been.discussing in 
than to have oral argument now on the 
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1 are stamped right on the plans. And Mr. Florence, if called 
2 to the stand would testify that those are the dates the 
3 changes took place. 
4 MR. CROWTHER: No objection. 
5 THE COURT: All right. Exhibits - - what 
6 are they? 
7 MR. MC COY: Okay. 
8 THE CLERK: 67 through 70, Your Honor. 
9 I MR. MC COY: Yes. 
10 THE COURT: 67 through 70? 
11 MR. MC COY: That's right. 
12 THE COURT: What happened to - - 67 
13 through 70 are admitted. 
14 (Whereupon, Plaintiff's 
15 Exhibits Numbers 67 to 70, inclusive, were admitted in 
16 evidence.) 
17 MR. CROWTHER: Your Honor, I have one 
18 matter with respect to exhibits also. 
19 Exhibits 4-p through 10-P were invoices that 
2Q were submitted, some of which had absolutely no backup on 
21 them at all as to the materials that wefre being billed for. 
22 Some of them did have some backup, but was testified to 
23 as not being complete. I objected to those exhibits at 
24 the time as not being complete, and my notes on my exhibit 
25 list indicate that the Court accepted them subject to the 
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objection based upon not having all of the materials there. 
I would, therefore, move to strike those exhibits or at 
least have them limited to only the dollar amounts for 
whatever consideration the Court gives them that is 
reflected on the backup. And if it's not backed up where 
I can cross-examine or see what it was that they not be 
considered. 
MR. MC COY: Well, Your Honor, I object 
to that. I mean the invoices are in. They have been 
testified to by various witnesses. He could cross-examine 
Mr. Florence on them. My understanding was that all of 
those exhibits, all of the invoices, were admitted. If 
he was going to raise some questions like that, I had no - -
I don't have any recollection of him making any objection 
or there being any reservation. 
THE COURT: Well, can you backup the 
numbers on the exhibits with some - -
MR. FLORENCE: Yes, Your Honor. 
THE COURT: - - documentation? 
MR. MC COY: There were just some small 
ones. There were some small invoices that did not have 
the cost sheet attached to them, but the - -
THE COURT: Well, I will take it for their 
face amount,, That's all they are for. 
MR. CROWTHER: My objection is the face 
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amount is based upon a supposed list of components which 
is not there. And if the list is not there - - or if it's 
there it's not complete. I made the objection at the 
time and the Court noted and received them subject to - -
THE COURT: My notes show subject to 
backup of numbers. 
MR. I1C COY: Well, Your Honor - -
THE COURT: Can you get that? 
MR. MC COY: Mr. Florence has testified 
that the prices shown thereon were reasonable for the items 
that were provided. And certainly that would be sufficient 
to have them admitted. 
Now, let me see if he can get the backup. Some 
of those are very small items. 
MR. CROWTHER: Your Honor, I object to 
that. We do have certain rules. We have been her^ twice, 
and for four days, and at some point it's got to stop. 
MR. MC COY: Oh. I don't think that - -
THE COURT: You made a formal objection 
to those. 
What are we talking about in terms of - -
MR, MC COY: Tell us what the exhibits are. 
MR. CROWTHER: Exhibits 4 through 10. If 
we can find them, I can show you. 
Exhibit 4-P is $103.70. Exhibit 5-P has no 
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backup, has no backup at all. It's $95.59. Exhibit 6 is 
an invoice of $19,080, and it has some backup, but did not 
add up to that value. And that was my objection at the 
time. 
Exhibit 7-P is an invoice for $10,400. It has 
some backup. And I'm not certain on that one, Your Honor. 
My notes indicate that they were - - they were all 
deficient, but at this point I can't say where and exactly 
how much of that without sitting down with my calculator 
and going through it. 
Exhibit 8-P is for $5,000 for an advance billing 
of stainless enclosures and ASCO valves, but the attachment 
to it does have $5,000 for a valve, but it's got a bunch 
of other things on it, too, that are obviously not part 
of that exhibit because the exhibit doesn't total that 
much. 
Exhibit 9-P - -
THE COURT: That's the enclosure for 
the Anderson recorders? 
MR. CROWTHER: Yes. Exhibit 9-P is for 
a stainless steel box. 
MR. MC COY: That's an attachment. 
MR. CROWTHER: The enclosure to house 
eight Anderson recorders. It does have the attachment - -
or invoice of Con-Tro-Fab on it, so my objection is probably 
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not well taken as to 9, and I withdraw that. 
Exhibit 10-P is $5,570. 
THE COURT: Plus $663, plus additions 
to the panel. 
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1
 know they don't have anything attached to them but on the 
2 other hand there's a listing oE the equipment shown. This 
3 witness has testified as to that, what equipment was 
4
 furnished and that it was for a reasonable amount. 
5 THE COURT: My ruling at the time was I 
6 would admit them provisionally, but being supported by 
7 invoices, v/hich has never been done, which is Mr. Crowther's 
8 position. 
9 MR. CROWTHER: That's correct. 
10 MR. MC COY: Well, Your Honor, then I 
11 would like some time to get that done. 
12 THE COURT: The position is even harsher 
13 on that, and that is you have had the time, and this goes 
14 clear back to April and you haven't done it, so he doesn't 
15 want me to take those exhibits, because the exhibits - -
16 it's over a month and 20 days. 
17 MR. CROWTHER: Plus if they were billing 
18 on a time and materials basis, Your Honor, and doing it 
19 properly, as they say they were, it should have been done 
20 at the time of billing. It goes back further than that. 
21 THE COURT: Why don't you submit your 
22 arguments on that matter and in a form that you would 
23 think that I would withdraw and reject those exhibits. And 
24 if you want to respond, if you want to have some time to 
25 work on that, I will let you do that. I want to give all 
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fairness to both parties, and rules are rules and otherwise 
they are not admitted. And my notes clearly indicate I 
took on the 5th of April that these were admitted if they 
are in fact supported by invoices to show - -
MR. MC COY: Your Honor - -
THE COURT: And I donf t have anything 
that indicates that that's been cleaned up. 
MR. MC COY: Your Honor speaks of invoices, 
and I don't think that we've ever said that we had invoices. 
We have cost sheets which are a record of all our costs 
and materials that are attached to a number of them. 
THE COURT: I thought they were identified 
as invoices. 
MR. MC COY: As long as we are on the 
same wave length, that's fine. 
Excuse me. Mr. Florence has some statement he 
would like to make. And as long as he's here and everybody 
is here, I would like to him to be able to respond to it. 
THE COURT: All right. 
MR. CROWTHER: Again, rules are rules, 
and I object. Both sides have rested. 
THE COURT: That's true. That's a little 
gap you're going to have to clear up on some sort of 
written basis, otherwise I'm bound by the rules. That's 
the reason people are given those white coats with black 
•** T \ 
1
 J stripes oirthem* They refuse to follow-the rules. *ou have 
2 I to follow the rules that we have in terms of a trials and 
3
 you both addressed it, and maybe this catches you by 
4
 surprise. I've got the testimonyf £nd you can fcover that 
5 in your final arguments. 
6 MR. CROWTHER: Okay, 
7 MR. MC COY: Thank you, Yoiur Honor 
8 THE COURT: Okay* 
9 (Whereupon, t h e - t r i a l was 
10 I concluded a t the hour of 11:50 a.m.) 
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VALVE BOX "A" | 
VALVE BOX "B" 1 
VALVE BOX "CM ] 
• • — 
RVICE CHARGE OF 1.5 PER MONTH (18% PER ANNUM* WILL BE CHARGED ON 
.1 PAST DUE ACCOUNTS. 
the event it become* necessary to institute lefle^TfljOceedlncji to ei if on ce cotle.ction fif fl i" i 
otcft, customer aqre»f to ffov reesonnble J^ffal anO/Attorney's O^f incurred. 
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AUTOMATIC CONTROL PRODUCTS 
315 WEST 3000 SOUTH • SALT LAKE CITY, UTAH 84115 • PHONE (801) 486-6425 
N? P?P? 
OLD 
TO T i ' i . - i l X I l I N C . 
2?y* .,oi»TH 2 wo w. ;T 
. * \»V '.Af-.K CITS' , : T A r 5 « * 1 1 9 
SHIP 
TO 
OUROROERNO. |( 
QUANTITY i 
1 1 
»/o I 
| 
SHIP. | 
I I 
3ROER 8V SALESMAN , v u ^ , ^ ™ ™ ^ ^ ™ ^ ™ ^ ^ T E , H ! 3 8 ^ l ™ , ^ ^ o A ^ ™ , , ^ ™ • ™ ™ ^ 
W/C l^W 1 U/26/82 
DESCRIPTION I 
PV.'»CKi>S CONTROL" TANK'. 
CACM!-: VALLEY CHRE.r>K tf,AM PROJIXT n W O 
I 
•RVICE CHARGE OF 1.5 PER MONTH (18% PER ANNUM) WILL BE CHARGED ON 
LL PAST DUE ACCOUNTS. 
the event it becomes necessary to institute legal proceedings to enforce collection of this 
voice, customer agrees to pay reasonable legal and attorney's fees incurred. 
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• - • • ' - * 
- * f i * 
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AUTOMATIC CONTROL PRODUCTS 
315 WEST 3000 SOUTH - SALT LAKE CITY, UTAH 84115 • PHONE (801) 488-5425 
?0° TEL TECH INC, 
2339 SOUTH 2300 WEST 
SALT LAKE CITY, UTAH 84119 
SHIP 
TO 
4493 
QUANTITY _ ] 
PRO. 1 • /O I SHIP. | 
SALESMAN " ™ " 
|NET 10th 1 1/31/83 
DESCRIPTION I 
MAIN CONTROL PANEL WITH GRAPHICS | 
(CACHE VALLEY) | 
ADVANCE PAYMENT BILLED ON INV.#62A9 | 
UNIT PRICE I 
ERVICE CHARGE OF 1.5 PER MONTH (18% PER ANNUM) WILL BE CHARGED ON ' 
LL PAST DUE ACCOUNTS. 
' the event it becomes necessary to institute leqoi proceedinqs to enforce collection of thii 
VOHM, rmtnmi'f aijrers to pny rensonahli* lennl and attorney's lees incurred. 
'GNAT URE 
| ^ n - B i i m i B 
SUB TOTAL 
STATE TAX 
[TRANS. CHGS. 
rf 0TAL Dl JE 
AMOUNT | 
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AUTOMATIC CONTROL PRODUCTS 
315 WEST 3000 SOUTH - SALT LAKE CITY, UTAH 84115 • PHONE 1801) 488-54% 
N? G?49 
ro° TEL-TECH INC. 
•2\:<* soirrn 2300 WKST 
JAI.T IAKE CITY, UI.'AII fl'ill.9 
) U n O « O E R N O . [< 
449 ] 
QUANTITY J 
QUO. I B/O j SMIP. | 
i 
3ROER BY SALESMAN VIA 
DESCRIPTION . . . . . . 
ADVANCE M I X I N G FOH CACHE VAU.ET VttOJECT I 
l0fUf*2 
UNIT PRICE 1 
FpR HOFFMAN STAINLESS ENCLOSURES ANO ASCO VALVES | 
| ! .1 
j _ < » " l j . 
«VICE CHARGE OF 1.5 PER MONTH (18% PER ANNUM! WILL BE CHARGED ON 
L PAST DUE ACCOUNTS, ! 
>bo #v#»nt .t hwnm« r»*cw<wiry to inntliute I*q*l Droew»d»nq* to enforce collection of fhh 
ruce, customer eqr*e* to pay re»*on«ble l*»q*l and Attorney'% {##« incurred. 
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AUTOMATIC CONTROL PRODUCTS 
315 WEST 3000 SOUTH • SALT LAKE CITY. UTAH 84115 • PHONE (8011 486-8425 
0° TEL-TECH INC. 
2339 SOUTH 2300 WEST,, 
SALT LAKE CITY, UTAH 84119 
UR ORDER NO. |< 
4493 
QUANTITY 1 
1 
SHIP. ] 
1 
3ROEH BY SALESMAN ^^~" V I A
 reBMS | O A T 6 l l / 10 /82 
W/C NET TXflMfXl 
DESCRIPTION 
PROCESS DUAL C I ? CONTROL PANEL | 
CACHE VALLEY CHEESE PLANT PROJECT #1300 | 
RV1CE CHARGE OF 1J5 PEW MONTH (18% PER ANNUM) WILL BE CHARGED ON 
L PAST DUE ACCOUNTS. 
the event it becomes necessary to institute legal proceedings to enforce collection of this 
oice. customer aqrees to pay reasonable legal and attorney'* fee* incurred. 
3NAT URE 
UNIT PRICE 1 
SUB TOTAL 
STATE TAX 
TRANS. CHGS. 
TOTAL DUE 
A M O U N T T 
5,57o| 
| 5,570 
J 5,570 
00 1 
00 
|oo To, 
/OP 
AUTOMATIC CONTROL PRODUCTS 
315 WEST 3000 SOUTH - SALT LAKE CITY. UTAH 84115 . PHONE 18011 486-6425 
W B372 
STO° TEL-TECH INC. 
2339 SOUTH t3C 
SALT LAKE CITY, UTAH 84119 
OUR OROER NO. |( 
4493 
QUANTITY 1 
o»o [ 
_—1 
»/o I • M l * . | 
1 
1_ _ _ | 
3HOER BY SALESMAN 
DESCRIPTION 
NET 10th 1/31/83 
UNIT PRICE j 
ADDITIONS TO PROCESS DUAL C I P (CACHE VALLEY) 1 
3 OUTPUT MODULES, RELAYS, LABOR & PROGRAMING | 
RV1CE CHARGE OF 1.5 PER MONTH (18% PER ANNUM} WILL 8E CHARGED ON 
.L PAST DUE ACCOUNTS. 
trip *v*»m it hecomes necessary to institute iegai proceedings to enforce collection of this 
otce customer agrees to pay reasonable legal and attorney's fees incurred. 
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